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HEARINGS ON HIGHER EDUCATION CIVIL 
RIGHTS ENFORCEMENT 



TUESDAY, MAY 17, 1983 

House or Representatives, Subcommittee on Postsec- 
ondary Education, Committee on Education and 
Labor; Subcommittee on Civil and Constitutional 
Rights, Committee on the Judiciary, 

Washington, D.C 
The subcommittees met in joint session, pursuant to call, at 9:30 
a.m., in room 2237, Rayburn House Office Building, Hon. Paul 
Simon (chairman of the Subcommittee on Postsecondary Educa- 
tion) presiding. 

Members present: Representatives Simon, Edwards, Conyers, 
Schroeder, Boucher, Ackerman, Sensenbrenner, Packard, Gunder- 
son, and DeWine. 

Staff present: For Education and Labor— William A. Blakey, 
counsel; Maryln L. McAdam, staff assistant; Lisa Phillips, staff as- 
sistant; Betsy Brand, minority legislative associate; for Judiciary— 
Ivy L. Davis, assistant counsel; Phillip Kiko, minority associate 
counsel. 

Mr. Simon. The hearing will come to order. 

Today the Subcommittees on Postsecondary Education and on 
Civil and Constitutional Rights begin 3 days of oversight hearings 
on civil rights enforcement in higher education. 

This is the first time that both subcommittees have jointly re- 
viewed the compliance, monitoring and enforcement activities of 
the Department of Education and the Department of Justice und*r 
title VI of the Civil Rights Act of 1964, title IX of the Education 
Amendments of 1972, and section 504 of the Rehabilitation Act of 
1973. 

These hearings will review in some detail the current enforce- 
ment activities undertaken by the administration and the impact 
of the policies and litigative posture on civil rights compliance at 
institutions of higher education. 

We are especially concerned about efforts to desegregate institu- 
tions of higher education and to enhance the historically black 
public colleges and universities. 

Today we will hear from the presidents of two of these institu- 
tions, and from the secretary of education of the Commonwealth of 
Virginia. We hope to learn how these institutions and Virginia are 
proceeding in their efforts to comply with the law and fulfill the 
congressional mandate for assuring equal educational opportunity 
and full and equal access to postsecondary education. 

(l) 
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It is fitting that we begin these hearings on the 29th anniversary 
of the Supreme Court's decision in Brown v. Board of Education. 
The Nation still has a long way to go in fulfilling that mandate. I 
trust that we are moving in the right direction. 

Let me just add one personal note before I introduce my col* 
league, and that is, nothing is more vital to the future of this 
Nation than that we provide opportunity and justice and see that 
that is done for those of our citizens who have not always had 
either the opportunity or justice. 

One of those who has been a giant in this Congress over the 
years, one of those who has contributed the most, is my colleague 
whom I am going to call on next, who is the chairman of the other 
subcommittee from the Judiciary Committee. 

I feel it is an honor to serve with him in the House. I am particu- 
larly pleased to have him cochair these hearings, my colleague Don 
Edwards. 

Mr. Edvards. Thank you, Mr. Chairman. I am, indeed, delighted 
to join with the very distinguished gentleman from Illinois in hold- 
ing these joint hearings on executive branch enforcement of the 
civil rights provisions, which prohibit discrimination against minor- 
ities, women and the handicapped in federally funded programs. 

As Mr. Simon remarked, today is the 29th anniversary of Brown, 
yet the irony is that we come to this junctuie at a time when the 
Federal Government's commitment to equality of rights is being 
questioned by the very beneficiaries of Federal civil rights legisla- 
tion. 

The acknowledged changed civil rights strategy of this adminis- 
tration is to return antidiscrimination enforcement to State and 
local governments. The lesson we should have learned since 1954 is 
that barriers to equality of rights have been removed because of 
Federal intervention. 

In the wake of continued State resistance to meeting the letter 
and spirit of civil rights laws, we have also learned that the pace 
with which those barriers have been removed has been swift or 
slow depending on the degree of commitment from the three 
branches of the Federal Government. 

The perceived commitment of the legislative and judicial 
branches has sometimes been spotty, but until now the executive 
branch has been viewed as unwaivering in its commitment to vig- 
orous civil rights enforcement. 

Hearings before both these committees have established that 29 
years after Brown, the executive branch charged with enforcing 
these civil rights provisions has adopted a sirategy to limit severely 
the application of the antidiscrimination provisions. 

In so doing, this administration has denied the rights and reme- 
dies afforded by Federal laws, which prohibit discrimination 
against minorities, women and the handicapped. These groups, the 
record will show, correctly perceive this administration <\s realin- 
ing its allegiance with those who have benefited from discrimina- 
tory practices. 

Thank you, Mr. Chairman. 

Mr. Simon. Mr. Sensenbrenner. 

Mr. Sensenbrenner. Mr. Chairman, from the opening statement 
of the gentleman from California, Mr. Edwards, it appears that 
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these hearings are going to be used as an indictment of the policies 
of the present administration on civil rights enforcement. 

It is all well and good for the gentleman from California to make 
these statements and for the committees to hold hearings on this 
subject because it is a subject of great concern. 

However, I would like to point out that once again the rules of 
the Committee on cne Judiciary have been violated in that as of 
the close of business yesterday, no testimony was given to the mi- 
nority counsel of the Subcommittee on Civil and Constitutional 
Rights. 

I also believe that the rules of the Committee on Education and 
Labor have been violated because there is a 24-hour advance distri- 
bution requirement in that committee's rules. 

Now, if those of us on this side of the aisle are to intelligently 
respond to statements such as those that the gentleman from Cali- 
fornia has made and which I assume the witnesses will be making, 
since the majority has put together the witness list for these hear- 
ings, then at least we ought to be given the courtesy of getting the 
testimony on the afternoon before the witnesses appear so that we 
know what they are going to say, and we are going to be able to at 
least make some effort to check out the statements and the graphs 
in question. 

But, instead, the minority has been handed a packet of testimony 
as we walk in the door by the majority staff. I tnink that we ought 
to follow the rules that we have set for ourselves to show that this 
is a committee of rules rather than of people. 

I am not going to make a point of order against the witnesses 
that are testifying today because they have all come from out of 
to*vn, but I would hope that when we have future hearings, par- 
ticularly of this nature, that the minority is given the courtesy of 
at least seeing what the majority's witnesses are going to say. 

I vield back the balance of my time. 

Mr. Simon. If one of the cochairman could just respond briefly, 
and I would be pleased to yield to my colleague, we simply didn't 
receive the testimony in time to distribute it. When we do in future 
hearings, we will distribute it on time. 

This is a practice that has been followed. If I can add, while we 
have put together a witness list, we will be happy to— and our sub- 
committee has always done this— happy to have any additional wit- 
nesses the minority requests. 

Mr. Sensenbrenner. If the gentleman from Illinois would yield, 
that is fine. We have had no problem getting our witnesses on and 
giving them the opportunity to appear. 

But given the tenor of the statement of our cochair, the gentle- 
man from California, Mr. Edwards, this appears to be the begin- 
ning of a series of hearings to indict the activities of the adminis- 
tration in this area. 

That is your prerogative to do, and I don't quarrel with that, but 
I do think that when we are about ready to launch an attack on 
the administration or anybody else, we at least ought to give our 
side of the aisle as much information in testimony pursuant to the 
rules so that we can review that testimony and we can respond 
with some research and with some intelligence and with some fore- 
sight, and you just haven't give us that, Mr. Chairman. 
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Mr. Simon. Mr. Edwards. 

Mr. Edwards. Thank you, Mr. Chairman. 

I am as sorry as my cochair, and as Mr. Sensenbrenner is, that 
we did not receive the testimony until this morning. I still have not 
seen any of the testimony. 

We will always share testimony upon arrival with our friends on 
the other side of the aisle. I am just very sorry that in this situa- 
tion today the material just did not arrive. 

Mr. Sensenbrenner. Well, if the gentleman from California will 
yield, I would point out to everybody present here that what we 
were handed coming into the room this morning is this thick. It is 
at least 100 pages worth of testimony, consent decrees, analyses 
and memoranda. 

Again, you are expecting us to respond to what 'these people say 
cold, without even having the time to look through all of this stuff 
to see what they have got to say. Very honestly, I don't think that, 
this is the way to do business. 

Mr. Simon. Are there further comments from other members of 
the subcommittees? 

If not, we will call our witnesses, and unless there is objection, I 
will hear all three as a panel— Dr. Jessie Stone, Dr. John Casteen, 
Dr. Raymond Burse. 

Our first witness, Dr. Jessie Stone, the president of Southern 
University System of Baton Rouge, La. 

STATEMENT OF JESSIE STONE, PRESIDENT, SOUTHERN 
UNIVERSITY SYSTEM, BATON ROUGE, LA. 

Mr. StoNa. Mr. Chairman and members of the two committees, I 
would like to express my personal appreciation to you for the privi- 
lege and the opportunity of coming before you today to testify on 
the matter about which 1 was invited to testify. 

I would like, also, to say that my testimony is not to be construed 
as being in favor of or against this or any other administration. I 
shall simply try to point out to you the facts and circumstances as 
I see them. 

I have submitted a formal written statement, together with the 
necessary copies, and copies of the consent decree, which will be 
the subject of my testimony. 

Mr. Simon. They will be entered in the record. 

Mr. Stone. I would like to express my appreciation to the people 
of the State of Louisiana for the support that they have given to 
Southern University and to those governmental agencies that have 
supported Southern University through the years, and especially to 
that group of Louisianians that sat down and formulated the con- 
sent decree about which I will be speaking here today. 

I will make a brief statement, and then I will answer any ques- 
tions that you may want to pose for me. 

Southern University and Granibling State University on Septem- 
ber 8, 1981, jointly signed a document with the Department of Jus- 
tice, the State of Louisiana and the public, historically white uni- 
versities of Louisiana, which after approval by a three-judge panel 
of the Federal judiciary became known in Louisiana as the consent 
decree. 
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Southern University was created in 1880. It gained land grant 
approval in 1890. It is today a three-campus institution with cam- 
puses in Shreveport, Baton Rouge, and New Orleans, La. 

It is said to be the largest of the predominantly black public col- 
leges or university systems in America. It offers programs and de- 
grees in agriculture, home economics, the arts, humanities, sci- 
ences, education, engineering, architecture, law, and military sci- 
ence. It has ROTC programs. It does not offer degrees in military 
science, but it does commission persons in the U.S. Army, the U.S. 
Navy, and the U.S. Marine Corps. 

Students come from all 64 parishes of Louisiana, 49 of the 50 
States, and from 26 foreign countries. Eighty-two percent of the 
students who study on the Baton Rouge campus receive financial 
aid of one kind or another, mainly from the Federal Government. 

Seventy-five percent of our students on the New Orleans campus 
receive financial aid, and 95 percent of the students on our Shreve- 
port campus receive financial aid of one kind or another. 

We graduate about 2,000 students per year. Many of these stu- 
dents go on to become teachers, doctors, lawyers, engineers, govern- 
mental employees at the local, State, and National level, judges, 
and a few college presidents. 

They also serve in the Armed Forces of the United States where 
we have four active generals on duty at this particular time in the 
Army of the United States, and several others that are likely to be 
appointed generals in the very near future, including a woman who 
is a graduate of Southern University. 

Grambling State University has enjoyed a similar history. It was 
created in 1901 as the Colored Industrial and Agricultural School 
of Lincoln Parish. By 1928, it had become a junior college with the 
designation of Louisiana Negro Normal. 

Students of both Grambling and Southern are mainly black. Lou- 
isiana was one of the original Adams states, and litigation was 
commenced in this action leading to the consent decree on March 
14, 1974, because Louisiana refused to file a plan stating that it 
was unitary. 

The matter, of course, was turned over to the Department of Jus- 
tice, who filed a suit. In 1973, Louisiana established a new constitu- 
tion, and in its new constitution it took up the question of gover- 
nance and created a management board for Southern University, 
the Southe *n University System, which is a management board of 
18 members 15 of whom are black, 2 are members of the white 
race, and 1 is American Indian. 

Incidentally, 12 of those persons who serve on our board are 
graduates of Southern University, and one is a student at Southern 
University*. 

The consent decree assigned subcommittee of 1981 provided, 
among other things, for the general enhancement of Southern Uni- 
versity or the programmatic enhancement of Southern University 
through the institution of new programs that are provided in the 
consent decree, and enhancement through the acquisition of facili- 
ties. 

It contains a number of provisions designed to impact upon the 
relationships between Southern University and Grambling State 
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University and other universities in proximate location or proxi- 
mate to Southern University and Grambling State University. 

As of this time in Louisiana, the consent decree, as I have point- 
ed out in my statement, is being implemented in many of its as- ^ 
pects, and everyone in Louisiana seems to be especially pleased 
with the cooperation that exists between the predominant black in- 
stitutions and the predominantly white institutions. 

There has been an exchange of faculty that has brought white * 
students to the campuses of Southern University, and I presume 
Grambling State University, and black students to the campuses of 
the predominantly white universities. 

There has been a substantial increase in the student credit hours 
generated by "other race" students on each of the campuses, that 
is, the Baton Rouge campus, the New Orleans campus of Southern 
University, as well as the Louisiana State University campus at 
Baton Rouge and the University of New Orleans campus in New 
Orleans. 

Southern University and Grambling State University have not 
received considerable increases in funding, but we have received 
substantial funding of the programs that are called for in the con- 
sent decree. 

Nevertheless, the success of the consent decree will depend upon 
the good faith of all of the persons involved in its implementation. 
We have had a few instances in which other than good faith has 
been manifested since the beginning of the consent decree. One in 
particular that I would like to mention is that the consent decree 
provides for the assignment of new high-cost, high-demand doctoral 
programs on the campuses of Southern University. 

Recently, we think that the State of Louisiana, the board of re- 
gents, made an error when it refused to assign a Ph.D. degree pro- 
gram in computer sciences at Southern University; we think con- 
travention of the clear language that the consent decree assigned 
that program to the Louisiana State University, Baton Rouge 
campus. 

This was done despite the fact that the monitoring committee 
had voted to set aside the action of the board of regents, which in- 
dicated originally that the assignment would be made at Louisiana 
State University. 

Of course, in that particular instance, the representation of the 
board of regents was changed on the monitoring committee and a 
subsequent vote of the monitoring committee went the other way. 

But, still, this is a matter that does have some prospect of being r 
brought to the attention of the three-judge panel sitting in New Or- 
leans which originally signed this decree. 

Another instance I might refer to is a situation which the board 
of regents has recommended in capital improvements some 
$22,100,605 for the predominantly black institutions, and the regu- 
lar session 1983 appropriation bills, 459 and 460, indicate a high 
probability that for the funding contemplated herein that will only 
be $16,635,500, which would make it some $6 million short. 

In the final analysis, and in conclusion, I would simply like to 
say to you that enhancement of a university is more than the re- 
modeling and repairs of the old and the building of new facilities or 
the establishment of new programs of study. 
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Enhancement is the improving of a school such that it provides 
in the highest way valuable educational experiences to all who 
enroll in it, viable programs and course offerings. 
A The consent decree must not, I think, be viewed alone as an esti- 

mate for the desegregation of higher education in the State of Lou- 
isiana, but more as an organ for the establishment of the high edu- 
m cation experience in the State of Louisiana on a plane where excel- 

lence in performance is commonplace. 

If the increasing funding, the program expansion, and the capital 
improvements provided by the consent decree are limited in scope 
to the mandate cf the law to desegregate higher education in the 
State of Louisiana, the consent decree is nothing more than an ex- 
ercise in futility. 

Broader concerns of having ample manpower in the market place 
who are all the ethnic types in the State and able graduates of the 
State's institutions of higher education, graduates who can improve 
the quality of life in the State and create in it a higher social 
order, I think, must guide the behavior of the State and its offi- 
cials. 

There must be, too, a determination by the court, and I think the 
Justice Department, as well, to monitor the behavior of State offi- 
cials when the consent decree is terminated lest there be a regres- 
sion in the gains made by the historically black colleges during the 
tenure of the decree. 

The court, more than any other agency, has the best chance for 
seeing to it that the good faith created by law becomes good faith 
by conscience. The filing of the suit itself had an impact, though it 
was not prosecuted for a number of years. 

Certainly, the signing of the judicial decree itself will have a con- 
siderable impact. Federal presence, I think, is necessary. 

In addition, great care must be exercised so that there is no rep- 
etition of the experiences we had regarding the Ph. D. degree pro- 
gram in computer science. 

The Louisiana Board of Regents recently approved that program, 
as I indicated to you earlier. It now will be assigned to the board of 
regents, when we think clearly Southern University was a better 
choice. 

The consent decree, in the final analysis, is nothing more than a 
collection of words. It can become a living document only as its pro- 
visions are administered in good faith, even beyond the active 
^ period of the consent decree. 

I will be happy to answer any questions that you may have. 
Mr. Simon. Thank you vei-y, very much. We will hold off ques- 
" tions for you until we get all through the panel. 

(The prepared statement of Jesse N. Stone, Jr., follows:) 
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Prepared Statement or Jesse N. Stone. Jr.. President. Southern University 
System. Baton Rouge, La. 

On Stpt««ber 8. I?8l. Che Southern University System »n<J Creeling 
Stete University, both public historically Heck universities, joined the 
public historically white universities in (he Stete of Louisiana Uoulsiene 
State University System. Louisiene Tech University. flcUeeSe SteteTMl versity . 
Hichpll* Stete University. Morth M »t Louisiene University. Northwestern Stete 
University. Southeastern Louisiene University. University of Southwestern 
Louisiene. Oeloedo Junior College) end the United Stetes Oepertoent of 
Justice in the signing of e Consent Decree to desegrepete the public insti- 
tutions of hl Q h*er education in the Stete of louistene end to erase from them 
ell vestiges of segr.getion. Southern University. *ince its creation by the 
louisiane State Const i tutione: Convention of l8?J and its formation In the 
city of .lew Orleens, Louisiene. has enrolled only Heck students, as provided 
for in Act 87 of 1880 of the General Assembly of the Stete of louisiane. The 
recognition of the University as e lend-grent college by the federal government 
under the provisions of the Second Morrill Act in I830 did not change its 
designation es an institution for the education of Hecks. Thet limitation 
remained in force, though Southern University w.s relocated in I, ton Rouge, 
Che State's Capitol City in IJU. 

Creeling S t »t e University hes a similar history. Cr»nb1inawes created 
in I^OI es the Colored Industrie! and Agricultural School of Lincoln Perish. 
8y '528. it hed become e State Supported Junior f-.M«g« dcsionetel es 
Louisiana Negro Nome! end industrial Institute,.. It wes not until Ij4e thet 
.it beceoc kno-n es Creating College of Louisiana, and its clientele ttn»imd 
exclusively Sleek. 
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Tide VI 0' tht CI vl I Mghts Act of 1 96*. when it became lew, became 
also Che catalyst which caused change In public higher education in LOuisUr*. 
Under Its provisions, the courts required those institutions end State higher 
education systems previously comprising racially Identifiable schools and 



program* 10 readjust themselves in line with the requirements of the U. S. 
Constitution and Its various federal mandates. Under Title VI, the State of 
Louisiana, in IJ&q, along with nine other States (Arkai;aS, Georgia, Florida, 
Maryland, Mississippi, North Carolina. Oklahoma, Pennsylvania, and Virginia) 
were Identified by HEV as states operating dual system of education. HtV 
demanded the preparation of desegregation plans, failure to do so would 
lead to the termination of federal funds. The State of Louisiana through the 
Louisiana State University Board and the State Board of Education, (the two 
management boards for higher educa.lon in the State of Louisiana at that tine), 
submitted compliance reports, but refused to Submit desegregation plans. It 
was thii refusal which led to litigation and the eventual Consent Decree which 
is Summarized below. 

The litigation which led to the Consent Decree was commenced on March 14, 
197* by the United States throuoh its Attorney Ceneral, to enforce the provi- 
sions of the Fourteenth Amendment. to the Constitution of < the United States 
and Title VI of the Civil Rights Act of \$(>U. The United States District 
Court for the Eastern Oistrict of Louisiana has jurisdiction of this action. 

In its complaint, the United States alleged that the defendants have 
maintained a racially dual system of public higher education in violation 
of the Fourteenth Amendment and Title VI. and have failed to develop and 
implement detailed plans to eliminate all vestiges of a dual higher education 
system in the State of Louisiana. The defendants consistently denied these' 
allegationi. asserting that they were in compl iancc wi th the Fourteenth 
Amendment antf Title VI. 
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Southern University 1 * System President, university administrators, 

representetlves of the Board of Supervisors of Southern University end P\ 

i 

Agricultural tnd Hechenlcel College, end Southern University System's 
counsel participated ectlvely end fully in the negotletlon sessions. 
The other historically Clack institution, Grabbling State University, was 
represented by its President, university administrators, representatives 
of the Board of Trustees for State Colleges end Universities and Its 
counsel* Agreement was reeched on the provisions set forth In the Consent 
Decreet The Court "ORDERED, ADJUDGED AND DECREED 11 that the defendants shall 
Implement In good faith the commitments set forth below and the partial Shall 
be bound by the following: 

Section One: Governance 

"The State of Louisiana is committed to representation on each of the 
higher education boards without regard to race." The state adopts the goel 
of increesing the other-race representation of all the Governance Boards, 
except che Southern University Board, so that the composition of the 
membership on each reflects the reclal composition of the State's population. 
The state adopts, as en Interim six-year goel, the Increesing of other-race 
representation on the Boerd of Supervisors of Southern University so thet 
the reciel composition reflects Inversely the reciel composition of the 
stete. {Page 3) 

Section Two: Increased Student Access 

"Equal Access... The stete edopts the 90el thet the proportion of Black 
high school graduates throughout the stete who enter public Institutions of 
higher education shall be equel to the proportion of white high school 
graduates throughout the stete who enter such institutions... ." 

n 
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"Tha state also adopt* tht goal tUt the proportion of euallfUd Black 
Louisiana graduates who graduate from undergraduate Institutions In tha 
statt system and cnttr ttata greduate and professional schools shall 5t 
equal to tht proportion of qualified white state residents who graduate 
from statt Institutions.* 1 (Pages 3 and k) 

Section Three: Student Financial Assistance 

"In order to ensure that other-race students who are financially unable 
to attend college nay ba afforded, to tht extent possible, tht opportunity 
to do so, statt funds admUlstered by the Governor's Commission on Services 
to education and available to undergraduate and graduate students shall be 
administered In a wanner so as to enable each Institution to achieve Its 
other-race enrollment goals." 

"In addition, tha state shall establish a scholarship program to assist 
those Institutions that offer professional programs In medicine, dentistry, 
and veterinary medicine to Increase tht level of other-race participation 
therein, eligible students will receive a $5,000 scholarship per year... .** 



Section Four: Student Attrition end Developmental Education frog rams 

"The state shall take further steps to reduce any disparity between 
the proportion of Black and white students completing and graduating from 
Louisiana public Institutions of higher education." (rages ft and 9) 

Section Five: Equal Employment Opportunity 

"The state shall adopt the goal that the proportion of alack administra- 
tors, faculty, and staff employed at each Louisiana predominantly white public 
Institution of higher education and staff employed by each higher education 
board shall be equal to the proportion of Black Individuals with the required 



(rage 6) 
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credentials In the relevant labor market. Additionally, the state shell 

adopt the goal that eech predominantly Black Institution of higher education /< 
shall Increase Its proportion of white administrators, faculty and staff. " 
(Other requirements are delineated on Pages 9, 10, II, and 12.) 

C 

A significant part of Section Five addresses the Southern University 
and Crembllng State University faculty Development Program . "The purpose 
of the program will be to allow faculty members *t each Institution who 
lack the terminal degree to take paid leaves of absence In order that tS.ty 
may obtain terminal degrees. The program will be funded for six years as 
follows: Crambling State University will receive $70,000 annually and the 
Southern University System will receive $230,000 annually." 

Section Six: Cooperative Efforts of Proximate Institutions 

The proximate Institutions In the Lincoln Parish, Baton fcouge and New 
Orleans areas shall develop cooperative plans. The cooperative programs 
in each area shall include: Faculty Exchtnoe Programs, Student Exchange 
Programs, Dual or other Cooperative Degree Programs, and Other Cooperative 
Efforts. (Pages 14, IS, and 16) 

Section Seven: Enhancement of Predominantly Black Institutions 

Outlined are enhancement procedures for Caddo Parish Area and Enhancement 
of Academic Programs. See specific programs (Pages 19. 20, 21. and 22). In 
addition, Future Program Considerations will be reviewed for implementation 
at predominantly black institutions. New Role, Scope and Mission Statements 
are mandated for each predominantly Black institution. The Board of Regents 
shall give priority to placing at a predominantly Black Institution any of 
the programs Identified in prior sections for which a need is established 
during the term of the Consent Decree. The Board of Regents will give 
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Special consideration Co placing new high-demand, high-cost programs at 
predominantly Black institutions. The Board of Regents shall not approve 
any new program at a proximate predominantly white institution which 
duplicates a program established at or approved for th« proximate predom- 
inantly Black institution. 

Capital Improvements at Predominantly Black Institutions 

"The state shall improve existing facilities and construct 
new facilities at its predominantly Black institutions Such that 
their physic*) plant will be comparable to those available at com- 
parable predominantly white institutions. The Board of Regents 
shall adjust its five-year capital outlay plan by January 1, 1983 
to incorporate the recommendations of the facilities study, assigning 
tht highest priority to correcting deficiencies Identified by Che 
study, excepting emergencies, and the state shell provide capital 
outlay funds consistent therewith." (pages 24 and 25)" 



Formula to include a mechanism by which state appropriations per 
FTC law student at Southern University-Baton Rouge will be at 
least at parity with state appropriations per FTE law student at 
the Paul M. Heberc (LSU) Law Center. Additional funds in the amount 
of at least $285,000 per year shall be appropriated to Southern 
University for a period of six years for enhancement of its Law 
School. The state shell ensure that Southern University and 
Crambling State University will receive appropriations reasonably 
necessary to fund the requirements of this Consent Decree." (Pages 25 



Increased Financial Support 



"The Board of Regents shall amend the State Appropriation 



and 26) ' 
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Stction Eight: Monitoring and Exporting 

"A committee, to be known at the Content Decree Monitoring Committee, 
shell be established to monitor the compliance of the defendents with the 
requirements of this Decree." 

The Consent Decree Monitoring Committee shall consist of nine members. 
Each board shall appoint two members of the committee. These two may be 
members of the boerd or employees of the Institutions under its supervision. 
The Governor shall appoint e member who will serve as the Chairmen. (Peges 
2& and 27) 

Responsibilities of the Consent Decree Monitoring Committee, In terms 
of Reporting, Including Narrative Assessment and Statistic il Reports are 
described on Pages 27, 28, and 29. 

This Decree resolves all issues In contention between pleintiff and 
defendants in this lawsuit relating to compliance with and enforcement of 
the fourteenth Amendment and Title VI, 

The court shall retain jurisdiction of this action to assure implemen- 
tation of the provisions of the Decree. 

The Decree shall become effective upon the date of its entry by the 
Court end shell remain in effect until at lea it December 31* 1987' On 
December 31, 1987, the Decree shall terminate automatically unless the 
plaintiff by motion requests the Court to conduct a hearing to determine 
whether the defendants are in compliance with the provisions of the Decree. 

No party to the Decree admits, by entering into this agreement, t'tet 
there has been a violation of the Constitution of the United Slates Title 
VI, or any other law, regulation, rule, criterion, or executive order. No 
such determination has been made by the Court. 

Good faith efforts on the part of the defendants are mandated to achieve 
and implement* the goals and commitments of this Consent Decree. The goals of 
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the Decree ere not to be construed es quote* end the fellure to och !•»• 
%*Y goel shell not In Itself constitute noncompl fence. 

An Addendum to the Content Docroo MtiiruiM^yi to settle the onre* 
solved Issues effecting postsecondery educetUn In the Cedde*tess1er eree 
following epprovel of the Consent Docroo. 

The Stete egreed i© mek* Southern Unlversl tyShreveport/lossler City 
(SUSIO) 0 comprehensive cownvnlty college end to provide the funding end 
Support necessery to ensure ettelnmmnt of this objective. In •ddltien* 
the now positions of vice chenceller for plennlng end development end 
director of comtftunlty services end continuing educetten were creeled. An 
esslstlng egeney will bo hired for 0 three*yeer period to eld In the design 
of the comprehensive plen for SUSfO. As e pert of thn Institution*! develop* 
ment plen, the esslstlng egeney shell recommend end esslst In the preperetlen 
end lmplementet Ion of no fewer then twelve exclusive now progrems et SUStO. 

The Stete egr^ed to fund now programs et SUStO et e lev«l to meke the 
progrems vleble end cepeble of tttrectlng students of ell reces. Off*cemp w s 
locetlons will be Identified for SU$IO*s Instructlonel progress. 

Progrems In operetlon et bossier Perish Community College (IKC) es of 
September t, lj6l ere not effected by this Addendum. Me« progrems recommended 
for tree Vive 1 1 be subject to the provisions of the Addendum end shell not 
edversely effect the other-rece presence et SU5I0. 

The Addendum further contelnS provisions for Cooperetlve Progrems, Other* 
ftece Feculty Cxchenge, Other**ece Student Cxchenge, end Duel or Other Coopere- 
tlve Progreet* $U*yeer enrollment end e^loyment pools ere el so Included. 
Cooperetlve efforts ere nendeted for l$U*$hreveport, L$u Hedlcel Center end 
$hreveport*tossler Vocetlonel»Te< hnlcel Institute. An Inter-lnstltut lonel 
Council wes estebltsh«d to effect Improved communlcet Ion, cooperetlve plennlng 
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ond coordlnetlon of Joint edwcotlonol enf trelnlnf profrO** offered »r 
mmhr Institutions In tho Cedtfo-ftottler oroo. 

The Addontfu* wot emended td revlte tho tlmotefclet for co*»1l«nc« with 
tho provltlont InetmwCh et tho doleyed ontrr Of tho documentt prevented 
hlrlnf tho ettlttlnf eooncy on the erlflnel dete contomoleted In tho 
Addendum. 

The Contont Decree Sot provided for on Incrooto In formule funding for 
developmontel educetlon for CremoUnl Stoto Unlvortlty end tho Institution* 
In tho Southern Unlvortlty Sytte* for o porlod ©f tU yoort, offoctlvo tho 
Toll Somettor 1512. 

Tho following now ecodemlc progromt oro eporetlvo: 



Trio Computer j c | tftCt progrom mi opprovod Kerch 22, 1)12. 
Tho enrollment In this progrom for tho 19l2 Foil Semester wot 
65 in tho doy tchool ond 91 In tho evening college. A 2h% 
Ucreete It projected for tho Spring Semetter l$IJ beted on tho 
oddltlon of ono courto In tho Vookond College ond tho unofflclol 
enrollment count ot of Jonuory 15, 1963* 

Subttonco Abute U.S.) New Orloont comput 

This progrom wet opprovod Juno 24, 1 982. At tho ond of the 
Foil Se*etter 1582, this progrom hod *3 oojort. Thirty of these 
studentt oro other* rece students. 
Tht following now ecodemlc progress novo boon opprovod by the Southern 
University Boord of Suporvltort ond th« toultlono Stoto Board of Regents: 



"Allied Heelth Fro$remt (6.S.) Beton Rouge ond New Orloont ceApusot. 
-Center for Smell Ten* Research - Beton Rouge conput 
-Print Journelis* (I. A.) Now Orleen'J cempus 
'School of Accountoncy * Boton Rouge comput 
-Criminel Justice (B.S.) New Orleont comput 



Computer Science (B.S.) How Orloont comput 
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•TtchnelOfr (I.S.) How Orlttnt ctfttut 
"School of Nurt!r>f • It ton Routt ctoout 
-Cnvlronmonttl Chtmlttry (t.S.) Itton Kouft ctflout 

Schtdultd to bo ifttlt»*ftttd on tht Itton Kouft cwoui l n Aufutt, 19*3 

trti 

Computer Scltnct fr©|rt* (U.S.) 

Rthtbllltttlon rtycholoiy (I.S., A.S./K.A.) 

S*tcU) tducttlon frtfrt*t (M.U.) 
Tht tooclttltt tnd tectirll erofrtot (td.S., td-D., tnd MuPr) trt 
ttntttlvtly tchtdultd for In* ImnUt Ion In Aufutt, 191$. Tht H.P.A. Pre- 
from In fuHlc Admin It trt t Ion on tho IttOn touft ctaout tnd tht School of 
Soclol Work (nSV) on tht Now Orlttnt ctoowt htvt bttn twb«ltttd to tht 
loultltnt Stttt lotrd of Rtft"" 'or tpprovtl. Tho School of Socltl Work U 
to btcomt optrttlvt In tht l^)-lk ttttlon. 

Htny cooptrttlvt tffortt In prtxlftttt Inttltutlont undtr tht prOvUlon. 
of tht Conttnt Dtcrtt htvt bttn tuCCtttfully loploatnttd tt Southtrn UnlvtrtUy- 
N»m Orlttnt. 

•Tht Joint Committee on Cooptrttlvt tffortt hot bttn orgenlied. 
A ttttomtnt on tht formation tnd tht deter Ipt Ion of tht committee, 
rtquttttd by tht lotrd of Aegentt, htt bttn dtvtlopod tnd tlgned 
by tht Chtnct I lort of Southtrn UnlvtrtltyMtw Orlttnt tnd tht 
Unlvtrtlty of New Orlttnt. 
Tht report which follow* prtttntt dtttlltd tctlvltltt rtlttlvt to ftculty 
tachenge, Jtudtnt excheryje, guttt ItCturtrt, CoGperttlve/Dutl Degree frogrtmt, 
tnd other trttl of cooPtrttlon. 

During tht Ftll 1982, five Southtrn UMvtrtltyNew Orlttnt ftculty 
me*bert (J Bleckt tnd 2 othtrt) teught tt tht Unlvtrtlty of New Orlttnt. 
During tht Spring 1962, nlnt Southtrn Unlvtrt ItyNew Orlttnt proftttort 
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($ tUcfcft, I wMtt tnd 3 ©then) ©r© teething et th© University ©f Mow 
Orleent. Th© Cohitht Decree feat for I5«M) li thre*. 

During t h* f©ll tvmtir 1)12, five DMvorllty ©f *©w Orleent er©* 
fotort (SwMtti) teught et Southern Un Wen ItyNtw Orleent. During th© 
Spring Smxter I9§2. tin University ef New Orleent faculty *e«*eti (( 
•ftltet) ©r© leeching ©t S©uth©rn Unl vert Ity-New Orleent. 

Southern Unlvor»lty-N«vj Orleent end th© Unlvertlty tt New Orleent heve 
centtructed © retetten pier f©r foculty eichenge thr©wfh th© Spring ©f lHt> 

0«Hhg th© r©ll end Spring Se*ettert ef I5#M). two fw«tt lecturert 
fro* th© unlvertlty ©* New Orleent port iclpeted In Heck History activities 

• t Southern Unl vertlty-Ntw Orleent. 

During the r©ll S©*ett©r 1)12, )l Souther* Unlv«rtlty-N©w Orl««m ttvdentt 
()0lleekt end I oth©r) genereted 9) ttudent credit howrt (SCHt) ©t th© 
Unlvertlty ©f New Orleent. During th© Spring Se*e»ter 4) Southern 

Untvertlty-New Orleent ttudoMS ©r© gon«rotlng 277 5Cnt ©t th© UMvertltv of 
New Orleent. At th© *nd of th© Spring Se*«tter 1)12, © tote I ef )70 SCHt 
mIII K* v « been gonoroted by Southern Unlverilty-Neu Orleent ttudentt. Th© 
tontent Decree 90©! It l$0 SCh*. Of th© 370 SCHt. 327 were gmereted by 

• leek ttudentt. 

During th© fell $«A©tt«r 1962. 4j Unlvertlty of New Orleent ttudentt 
(II Heck*. 35*/Mt©t©nd 3 others) g©n«r©t«d l$3 SCH» ©t Southern University- 
New Orleent. During the Spring Senetter 1)63. U0 Unlvertlty of Mew Orleent 
ttudentt (2^ fttockt, »20 whltot end 21 othert) ere generetlng 522 5Cnt et 
Southern UnWertltyuew Orleent. At the end of the Spring Senetter 1)63, e 
totel of 67$ SCHt will heve been gen* re ted by Unlvertlty of He* Orleent 
ttudentt. The Content Decree goel It $00 SCHt. Of the 675 SCHt* 471 were 
genereted by white ttudentt. 
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Sl» •ft -Ml off«r ftvtl to* rot »rofro»» (W) •r Coc*tf«tW« 
fttfroo trofro** (C6f) totwo** thorn lMl»or»ltr**ov OrW«*i »M iho 
V*W«r»f ty «f *o« OrU«nt. loth tOAOvto* *r« c**tlnwl*? to co*tf*ct NriMr 
JUcvtttoM. IncUtflftf co*»vlt«tloA with •pprofrUt* focwlty In 
ortOr to **U litillil »Um f«r fwrthor WlMMitlw. 

Othor AfMt of Coooorotlo* 

TM UftW«r»lty of «ow OrtMM'lNtMrA Waiver* I ty*ow OrloOM (MltiH 
•a JolM (HM^tlvi tff«rtft li •Jt»Url*f ,oo*y irm «f co«M"t lo* mi 
mMlo*o4 **Hr tho Co*ttAt bocroo. 

A tUtwwjnt u «»M«r I n tho IM)-I4 lMlv«rtlty OrloOM «M 

l«vth«rft UMurtltyNow OrU«M COUloj* U, **Tho UftStoriltw «f Mow Or Imm 
hoi •su»llth«4 cUft* tUft with Itt otlfhbor tlltir vnlvcrtlty, Soothor* 
U*W«r»tty to K«w QrU«M« NiMrtwt COOMrttSv* »rojro»t ultt or «r« III 
tho prec«ts of kolfcf 4«v«Iom4. IacIu4«4 M»nf thot* ^nrm «r«i 



To f«clllt«t« crott*rtflttrotlo* «t tho two tchoott. tho r«SMctUo 



oft* tr« Jtvtloplftf o co»ootl»U t«U*d«r. StvoVfttt faculty fro* both 
tchoolft ort now t»chOftf«4 on • rtfuUr boftU. loth tthoolt «r« roopUf «*fty 
muCuol benefit* b*c«ul« of this •ttocUttoA tntf «r« proud of tho*« coopo'** 
tlv« efforts »«ont tho t:ud«Mt «M foculty of both unlv«rtltUi. 

Qu«f tlonoolrot hov« t««n forwordW to •!! faculty •«o > stu4«ftt Mchoftb* 
portlclpontj fro* Sowthtrit Unlvortlty'Mow Orloont *nd the Unlvtrtlty of Now 
Orlt«nt. V>s«h tho r«suh* of thU ovtttlonAoIr* «r« conplUd. It will bo 
rocortfed lr# a futurt blwonthty fpcr\. 



Art tdutotlo* 
SocUl wolf«r« 
Cftf Irsoorlnf 



Urfcoa StoOlo 
Journollto 
Coiw>ot«r ScU*c« 



r«|ltt»«ri' offlctt Kov« dtvototoo* oJoltfttoftft protocol* for 
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The Joint publ (cation of om or more Issues of the Observer and the 
Driftwood ere now contemplated. The two universities are investigating the 
possibility of producing one or more combined issues of the student news- 
papers, the Observer (Southern University-New Orleans) and the Drl f twood 
(University of New Orleans), as a feature of the cooperative journalism 
program that will be developed between the two universities. 

Identical calendars for both campuses to facilitate cross-regl strat Ion. 
The registrars on both campuses are working on the development of "concurrent 
calendars and considerable progress has been made In terms of registration 
dates and orientation periods as well as examination periods. Beginning with 
the Summer Session 1383, the calendars will be Identical. 

The Joint Committee held a meeting on November 4, 1982, to which were 
invited various student representatives from both schools. A dialogue has 
begun between these student representatives that will lead to cooperative 
efforts between the two SGA groups and between the student newspapers. 

The Caddo-Bossier Inter- Institutional Education Council, mandated by the 
Consent Decree, convened on December 7» 1382 at LSU-Shreveport by Invitation 
from Chancellor E. Grady Bogue of LSUS. Dr. William Arceneaux, Commissioner 
of Higher Education, was present and opened the meeting. 

By-laws were drawn from the Council to consider and were adopted in 
the April 12, I383 meeting hosted by Dr. Donald A. Webb at Centenary College. 
The Council will have three meetings a year -* September, December, and April. 
The next scheduled meeting of the Caddo-Bossier Inter-Institutional Education 
Council is September U, 1 383 to be hosted by Chancellor Leonard C. Barnes 
at Southern Universi ty-Shreveport. 

Member Institutions: Southern Univers i ty-Shreveport , Bossier Parish 
Community College, LSU Hedical School -Shreveport , LSUHedlcal Center School 
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of Allied Health Professions, Shreveport-loss I er Vocet I on* 1- Technic* I 
Institute, northwestern Stati University College of Hurling, Grabbling 
State University, Centenary College, and Louisiana State Unlverslty- 
Shreveport. 

Southern University at ftaton ftouge exceeded Its Consent Decree faculty 
Cxchange goat for the 1 982-83 academic year. The fall Semester t 382 
exchange program Included five (5) Southern University Instructors at 
LSU and seven (7) LSU Instructors at Southern. In the current semester; 
Spring 1983, fourteen (U) Southern University professors are teaching In 
the exchange program at LSU, and eighteen (18) LSU faculty members are 
teaching at Southern. 

Tall Semester 1982 faculty exchange personnel from both Institutions 
were Interviewed at an evaluation session at Southern University on 
December.. 9. 1982. Ho major problems surfaced In the meeting. Minor com- 
plaints were registered concerning office space and parking. Some Instructors 
thought the orientation could be more extensive, end some felt that the 
exchange experience could be more effective and meaningful through longer 
appointments. 

The student exchange goals are listed tn terms of student credit hours 
instead of the number of students who are cross-registered. In the first 
year, LSU students should be carrying at least 600 student Credit hours at 
Southern, and Southern students should be enrolled In a Minimum of 300 student 
credit hours at LSU. The goals Increase each year so that by the 1 986*87 
school year, the credit hours required will be 1500 and 1100 for LSU and 
Southern, respectively. Approximately 9*1 student credit hours, Including 
278 credit hours by Black students, will be ^Mrn*d by Southern students cro<l- . 
registered at LSU during the 1982-83 school year. 
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Progressiva Increases In student exchange goal S In succeeding yeers 
may present • problem tor both institutions. Included 1*009 the meesures 
being taken to help Increase the I aval of SU/ISU Studtnt exchange art: 

1. joint publication of course sehedules-future 
implementation; 

2. publication and distribution of "attractive 
course** list* on both campuses; 

3. development of "megnet coursts"; 

%. joint production of SU/LSU cros s-reg I s tret Ion 
procedures . 

5» provision of free student transportet ion under 
certeln conditions; 

6. * greater encouragement of cro J J -r eg I s t re t ion 

through advisement; 

7. scheduling ccrtein courses et strategic tl»es 

•ore conversant for c r o s s* reg I s t r at i on students; end 

8. honor ing -parking deceit On both cempuSeS. 

Addressing the problem of the need to develop strategies to Increase 
cross-registration, especially the cross*regi stretion of tSU Students 
et Southern, the SU/LSU Intercollegiate Coordinetlng Council appointed 
e committee to design e "Super magnet" course. The cless would meet 
alternately at Southern and CSU, end free Student transportet ion would 
be provided. The course would be a public Issues seminar utilizing 
guest lecturers with state, national and possibly, international repu* 
titions . 

Agreement Statements for cooperative efforts between Southern University 

end Louisiana State University. Baton *Ouge have been developed: 

•An Agreement for Cooperative Activities in Special Education 

•An Agreement for Cooperative Activities in the Masters Oegree 
Program in Public Administration 

•An Agreement to Establish a Duel Oegree Program of Study 
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As • rt»u1C of • mandate from the State of Louisiana Board of Agents 
in regard to Southern Univer.s i ty-8«ton Rouge end Southeastern Louisiana 
University-Hammond, the two universities entered Into • coop<r.Uv e arrange- 
ment which involves both faculty and student exchange. 

Ourino the Spring Semester l$«2. one feCul ty mber fro. Southern 
University-Baton Rouge taught one course in computer science at- Southeastern 
Louisiana University, and one faculty .ember from Southeastern Louisiana 
University taught one course In computer science •< Southern University- 
Baton Rouge. ... 

Thirty- two students from Southeastern Louisiana Unjverslty enrolled In 
• Computer science course at Southern University-Baton Rouge during the 
current semester. 

Th* Consent Decree and the Addendum to- the Consent^ Decree both provide 
for special financial support to aid select institutions In th« tmplemente- 
tion of She Consent Decree as envisioned. The major financial commitments 

c to the •■•redominantly Black Institutions". Crembllng State University. 
Southern Un, vers! ty-M.w Orleans. Southern Unl vers I ly-Beton Rouge, and Southern 
Univers ityShreveport. 

The total funds made evel table through state -eppropr let Ions to all 
«n»titutions included In the Consent Decree amounted to $6. 47*. 5*6 for 
operating purposes during IJ82-83. The predominantly Black institutions 
received St, 176. 768 of the total funds in 1982-83 as shown In Tables I and 
II. 

The Louisiana State Board of Regents has recommended that th e state 
provide $9,052,511 in Consent Decree funds during the 1583-8* fiscal year. 
Their r accomenda tion includes $7,398,557 for the predominantly Black 
institutions whlr.h requested $5.*57.*S2 for 1533-3*. A summery of the funds 
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' SUHMAKyOF-COMSENT' DECREE FUNDING 



INSTITUTIONS FUNDED 
Predominantly Black 
Institutions 



Actual 
1982-83 



Requested 
1983*84 



Mc o— e nded by 
Board of Regenta 
tor 1983-84 



Included in Appropriation 
Houaa Bill No. 133 
Regular Staalon 1963 



Cra»bllng State Univeraity 


$1,148,097 


$1,456,976 


$1,466,193 


$1,468,193 


Southern - Baton Rouge 


$1,352,964 


$5,278,564 


$3,488,071 


$3,466,071 


Southern - Nev Orleans 


783,732 


1,641,937 


1,356,039 


1,356,039 


Southern - Shreveport 


107,955 


235,973' 


204,294 


204,294 


Southern - Syatea Office 
Total Southern Syaten 


882,000 
$3,326,6/1 


662,000 1 
$8,036,474 


662,000 
$5,930,404 


878,375 
$5,926,779 


Total for Predominantly 
Black Inatltutiona 


$4,476,766 


$9,497,452 * 


i 

■ $7,396,597 


■ i 

. $7,394,972 


Predominantly Black 

Inatltutiona 
Other Inatltutiona 
STATE ' S TOTAL 


$4,476,766 
2,650,616 
$7,127,586 


$9,497,452 
1,646,669 
$11,144,321 


$7,396,597 
1.653,914 
$9,052,511 


$7,394,972 
1.621,222 
$9,016,194 



TABLE I 



TAIL! II 



lMtlUtlow/rro]«ct 
Cregfctlng 

Cenerel Cfthenceaent 

Develoeoentet Ctfucetton 

faulty Dtvalopaent 

Other ftece HtcmttMnt 

Nofesslonel Services for Projr 
Development 

HAT In Neturet Sciences 

HAT In Socle! Sciences 

NSW In Socle I Work 

HtA In luslness Aoalnlstretlon 

HS In CrUlnel Justice 

•SN In Nurslns 

HS In Oevelopaentel Educetlon 
HALS In Llberel Studies 
Co-oooretlve Efforts 



Tote I CreaMLne 



4 



1 COMSCNT DCCMC fWOIK 



'tutffetee* 


Requested 




I58M4 

i 


% 173.000 


$ 373,000 


$00,000 


500,600 


70,000 


70,000 


5*. 000 


9$.ooo 


to, 000 


-0- 




27,500 


-0- 


. 26,500 


-0- 


12,000 


-0- 


16,000 


-0- 


7,600 


•0- 


87,000 


-o- 


100,875 


-o- 


74,006 


66,037 


66,097 


U*6\0*7 


1 .458.978 
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Pe»e I of 5 



Mfents 
Recommit ton 
Hefents Coopered 
Olfference Meow— njoj Ion To 1982-13 jud. 



% -0- 


$ 373.000 


$ -0- 




500,000 


-0- 


-0- 


70,000 


-0- 


' -0- 

»» 


95.000 


-0- 


(40,000) 


■0* 


/La AAA) 

1*0,000] 


27,500 ' 


15.500 


19.500 


26,500 


17.500 


17.500 


12,000 


6.000 


6.000 


16,000 


5.000 


5.000 


7,000 


4,000 


4.000 


87.000 


173.368 


173.368 


I00.375j 


82,116 


82,116 


74,006 


52.612 


52.612 


-0- 

1 


66.057 


-0- 


3I0.UI 




320.056 
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TAKE It (Cont'd) 



Institution/Project 
Louisiana Tech 
Co-Opcr»tlv« Efforts 

Board of Trustees 
Uq»I Fees 

TRUSTEE SYSTEM TOTAL 

Southern -Baton Rouge 

Other Race Recruitment 

Developmental Education 

School of Nursing 

School of Accountancy 

Center for Small Farm Research 

Co-Operative Efforts 

Law School Parity Enhancement 

Computer Sclence-MS Degree 



CONSENT DECREE FUNDING 



Page 2 of 5 



Budgeted 
1982-83 



Aeques ted 
1983-8H 



Difference 



Regents 
Recommendation 



Regents 
Recommendation 

Compared 
To 1982-83 Bud. 



66,097 


7*, 680 

• 


8,583 


66,097 


-0- » 


25.000 


25,000 


-0- 


25 ,000 


-0- 


$1,239.19* 


* $1,558,658 


$ 3J9. *6* 


$1,559,290 


$320,096 


1*3, 29* 


172,295 


59,001 


1*3,29* 


-0- 


*86,50O 


*86,500 


-0- 


*86,500 


-0- 


55,833 


* 96.1*6 5 


**0,632 


221 ,232 


165,399 


69.105 


616.622 


5*7,517 


167,393 


98,288 


59,805 


668,005 


608,200 


*33,*30 


373,625 


50,000 


60,700 


10,700 


50,000 


-0- 


' 638, *27 


758,516 


120,089 


757,780 


119.353 


-0- 


500,809 


500,809 


*73,*09 


*73.*09 
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TABLE 11 (Cont'd) 



Instl tutlon/ProJect 
Public Administration- (MPA) 
Special Education 
Environmental Chemistry 
Rehabilitative Psychology 
Allied Health 

Professional Services for Program 
Planning 

Total Southe rn-8A 
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Southern-Hew Orleans 

Other Race Recruitment 

Developmental Education 

Professional Services for Program 
Planning 

Co-ope fa 1 1 ve Efforts 

School of Social Work 

Computer Science 

Print Journal Ism 
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CONSENT DECREE FUNDING 



Page 3 of 5 



Budgeted 



Reques ted 



Regents 



Regents 
Recommendation 
Compared 



1982-83 


1 1983-8* 


Dl f ference 


Recommend* tl on 


To 1982-83 Bud 


-0- 


371 .*20 


37L*20 


226,335 


226,335 


-o- 


578,100 


378,100 


198,200 


198,200 


-0- 


203,253 


203,253 


165, 3*3 


165,3*3 


-o- 


330 ,079 


330 ,079 


1*2 ,938 


1*2,938 


-0- 


235.800 


235,800 


22,217 


22,217 


50 ,000 


-0- 


(en CXiO) 


-0- 


(50,000) 


I.552 .9U 


5,278,56*1 


3,725,600 


3,*88,071 


1.935.107 


1 I 

50.095 


' 50,177 


82 


50,095 


-0- , 


275 J90, 


330,M9 


55,229 


275,190 


•0- 


30,000 


35.000 


5.000 


-0- 


(30,000) 


50 ,ooo 


62,272 


12,272 


50,000 


-0- 


62,*20 


398,567 


336,1*7 

t 


288,626 


226,206 


83.796 


172,908 


89,H2 


171,758 


87.962 


50,696 


163,679 


112,983 


150, *37 


99,7*1 
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TAtlE II (Cont'd) 
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CONSENT DECREE TUNOIN6 

fi*9*ntt 



ln»t 1 tut lon/Projtct 


•wdgtttd 

1982-83 


ftoqutsttd 
!96)-84 


Dlf !*r*nt« 


toftntt 
tocotvttnd* 1 1 on 


ft*COM»ftd«tlo* 

To 1982*83 Bod. 


Trtntportttlon 


34,976 


88,126 


53.350 


76,286 


41.310 




3*i.247 


84,2(0 


51.99) 


75.248 


40.981 


tlii(><n/'< AX Lit A 


68,816 


107,095 


38.279 


94.854 


26.0)8 • 


klllinf 1 JUIl 1 CI 


45. *S 


89.9)4 


44,4)8 


74.943 


29.447 


Urbtn Studl«» 


-0- 


57,500 


57,500 


48.602 


48.602 


ToUl Southern -MO 














1.6*1.9)7 


856. IB5 


1.356.0)9 


570.217 


*w ini rnNnrivipor \ 












24,000 


35.864 


9.864 


26.040 


-0- 


D#v# 1 opMn t • 1 Educ* 1 1 on 


81,955 


102,016 


20,061 


81.955 


-0- 


Ad*lnl»tr«tlv« toftltlonft 


-0- 


98,09) 


98.093 


96.339 


96.339 


fottl South* rn-S 












107.955 


2)5.97) 


I2B.01I 


20«.29* 


96.3)9 


trui fK*rn tut U« ft f f 1 r * 












C«r>«r«1 EnhtnctJMnt 


627.000 


627,000 


-0- 


627.000 


-0- 


faculty C*v«lop«»nt 


2)0,000 

i 


2)0,000 


-0- 

1 


230.000 


-o- 


leotl Fttt 


25.000 


25.000 


-0- 


25.000 


-o- 


Tottl Southern Sytt»* Of f t c« 












' 182.606 


882.666 




812.666 


-0- • " 


SOUTHEW* system total 




S*.0)6.474 


.^.709.80) 


U 410.404 


i> 6AI.793 



er|c 



TMU II (Co*t'«) r«f« $ of $ 

COM) CUT KCfttt rUNOfNC 



lm 1 1 t wt Ion/Pro j*<t 
lSU~lttOA fcouflt 




ioqumto' 

1 


01 f ftrtnc* 


A«9»ftU 
ftocoMmndetlont 


tefOMt 
To t*l2*S) ftutf 


Co*o#«r*tlv« Effort* 














50.000 


51.*)* 




56.666 


.q. 


Unlv«r$lty of Mow OrU«r«« 












Co*Of#r»tIv« Effort! 












Vtitrlinry School 




i » « 


(17.042) 


56.606 




OtKor Mu SeKoUrtMp* 


• »• 


• i • > , !■» , . 










15.000. 


35.666 


20.000 


% 55.666 


26.666 


Medic*) CtAter 


i 


it , 








C«*vtr*l Co*»IUim* 

Minority Profits IoaoI 
SchoUrthlpt 

Tottl Mt«lc*l C«Atir 


90.000 


.i .i »Mi7 
1 ISO 000 


(153.904) 
90 000 


7)2.817 
t0o,ooo 


(•53.50M 
50.000 




UK. Ml 


512.117 


<74).90M 


















Development*! education 




• 1 « ■ 










us.ooo . 


•o- 


(115.000) 


-0* 


(ui.oooj 


ISO SYSUM TOTALS 


. $1,504,721 


$1.0)2. 18) 


$ (S74.SU) 


Si.o67.ti7 


$ (150.904) 


io*r* of Accents 


$ 4S).000 


$ 515.000 


$ (131.000) 


$ 515.000 


$ (1)8.000) 


STATt TOTALS 


S7.I27.SU 


$1!.IM.)2I 


$4,014.71$ 


$5,052,511 


$1.92^.925 
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requested fry the Institutions, end the funding reco— ens 1 !* by the ftoerd of 
Regents, end Included In the Reguler Session, 1*42 Houst II 11 No. 151 for 
1*83-84 fiscal year Is lot forth In Table I. Tho oaovftt recoeewnded for 
e#ch eienCy Is shown In Table It. 

Tho loutslene Stoto soerd of Regents has recomnded thot tho stttt 
funds $22,100,(0$ of Capital Outlay Projects for tha predominantly Hock 
Institutions. Tho total Consant Oocroo projects rtco— 1 srided oapunts to 
$25,(00,40$; tho suanary distribution Is as shown In Teble 111, end tho 
detellsof the racomndatlons epeoer In Tabla IV. A comparison of 
racownandad funding with funding being consldarad by tho legislature for 
Southern Un I varsity ep peers .In Tabla V; 

Includad In HouSa 
Sills 459 and 4*0 
Roguler. Session 1563 

$ 8.635.000 
7.939-500 
$16,634.500 

$ 4,100,000 
$20,734,500 

The benaflt of tha Consant 0«crtt to Southern University end G rambling 
Stete University Is now, end will be In the future, e function of the .good '. 
felth of the Stete of Louisiana end its officials, tf thet good felth Is 
United to the tenure of the Decree, then. th« enhenctnent of Southern 



soerd of 

TARIE III " Regents 

Recow ended 

rredoAlnently Rleck 
Institutions: 

Greabtlng Stete 

University $ 8,500,717 

Southern *Un I vers I ty 13 ,539,886 

Totel Predominantly $22,100.605 
Hack Institutions ~ 



Other Institutions $ 3,500,000 

Totel Consent Decree 

Cepitel Outlay Projects $25,600,605 
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CONSENT DECREE 



' TAILE IV 

I 



GRAMIIING STATE UNIVERSITY 

Construction of the Col lege of Nursing Building .. $ 4,725,000 

Planning for e New ftuslness>end Computing Center 552,000 

Plennlng, Construction end Equipment for Phase II of the New Physical Plent 85C.OOO 

Planning and Construction-Repairs to Existing Utility Systems l,90e,*08 

Landtcapa and Facilities Mastar Plan Construction 80,000 

Demolition 0 f Buildings (», 10,11,14, 15,20,21 ,23,27,*7.57. and 103) 5 2,I05 

Planning for Renovation of Pinchbeck Hall 100,000 

Planning for Renovation of Wheettey Hell 135,000 

Planning for Reiwvatlon of Janes Hall 100 qqq 

. S 8.500.717 

SOUTHERN UMIVERSITY-IATON ROUGE 

Construction of the School of Nursing Building (,251,000 

Planning for New Social Science lulldlng M5.M* 

Planning for New Architecture Building 1 * 76. 159 

Planning for a Swell Farms Reserech Center 15*,800 
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TAILC IV COAT 

» 

COgSUT DCCKlt - contlnuo* 

SOUTMCM IMlVCftSin-UTON rOUCC 

Manning for a Hum Social Hue* 1 1 on Ctnttr $ JtS.M) 

Kattar Nan fha»« It, Analyftlt of Htatlr* ana* A/C Syttaa* ISO.000 

Demolition of iulNln«t 0.).4,7»M,tO,tt,S^I^U,i$,l7,t9,2),)o.4t,44, 

7S«.7»f.l0.l7.92.34.l49) i U2.W* 

ftelocatlonof the Phytlcel Ment, Central Storet ana* Ho tor fool * 2,l05.t94 

Renovation of Doc* I tory #|| I 

(Mann I no. ene* Construction) ' 1*5 •445 

HenMne. ana- fconovttloft of Physical Caseation lulUInf H5 \ tli.OOo 

fteocvttlon of Harvey Awe* I tor I uo 1 I 

(r lAArtlnfl ana* Construct Ion) 1 191,512 



Renovation of Aua*l torltevCvaneftliea 



1 



(Nennlne, ana 1 Construction) | $40,441 

Renovation of Are lee Dora 1 

(Nennlnf And Construction) j 515.704 

Nennlnf for the Renovetlon of Crane'lton Dorm | 94.009 

I 1 * 

I 

SOUTNIM UMIVCHSITYHICW 04UCAMS 1 

Continuation of Nennlne. of a Mul tt-eurecte Cte*»rooa DutUInf *97.f72 

■ a?" 



r*t* 3 «f 3 



TAIU U COMT 



COWSCMT QCCiCC - contlfutt* 

SWTMtUI UmVCiSlTY-NCV ORLEANS 

IntUlUttoA »*4 ft#Mv*tt«fi« for C«*ut*r t<ulp*4*t 

f iMAliif f«r Mnovttloft of tho OU ScU*c«'lul Ulrtj 

RcftOvfttloft of Cifitirh 

(f lonnlAt Coftttryctloft) * 

fttrtovttlOA of University C*M*r 
(PlftAMlrif *a4 Coma traction) 

SOUTNCMi UMIV£ft$m-$NA£vtr«ftr/»0$$IU 

Purchase *M IitsUlUtloA of CoaouUr CQutpatfit 

IMJISlAJU STATC UMIVCRSITY MEDICAL UN TU-SMftCVCfOftT 
fteftovttloft of the Nurtlitf School lulUlna 



j $ 55.000 

' 70.000 

' 301. 233 

i 

• *7*.3I7 

» 

i 3.soo.ooo 

i »5.tOO.«C5 
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TAIU V faga I of 4 

COHPAJUSO* Of 'FUNOIMC MCOmCMDtO |Y 
WAW OF ACCENTS ANO'HOUSC till 4S3 
ttUmwt'UHIYMSITY COWCMT DCCAK CAPfTAl OUTIAY 
PROJECTS FOR 1983*84 



project 

(SUtR) 


1983*84 .Recce-aandat Ions From 
•oerd of Aegtnts' Consent Decree 
Flve-Yaar Capital Outlay Plan 


House II ■ Is *S5, 440 
Regular Sasslon, 1983 


Construction «rW Equipping of th« School of 
Nurslrvg lulldlng 


$ 4,251,000 


* L f CO AAA 

(Include* $800,000 for Manning, 
laavlng $5,450,000 for construction) 


Planning^ Construction and Equipping of tha 
N«w Social Sclanca lulling 


*' For Manning > 
(Construction recoMeended for 1984*8$) 


-0- 


Manning, Construction and Equipping of tha 
Canttr for Saall Fara Rasaarch 


1 St ,800 
For Manning 


•55.000 
For Manning 


Manning, Construction and Equipping of tha 
SpucUl Education Ctntar 


3I9»*I3 
For Planning 
(Construction recomended for 1984-8$) 


-0- 


Oa*ttlltlon of tulldlrvgs (l,3 4,7.8,5.10,11, 
U.IJ.l*J5J7.l9.2J.J0>l!«,7SC.75W.8O. ' 
17.92.9*. 1*9) 


■12.338 


100.000 


Relocation of the Physical Mant, Central 
Stoats end Motor Pool 


2.805.456 


2*5,000 


Renovation of Physical Education lulldlng 

n$ 


184,000 

($2,023.8*0 recowaended for 1)84-85) . 


185.000 


Rtnovatlon Of Harvey Auditorium 


191. 512 


190,000 

(locludas $20,000 for Planning) 


Rtnovatlon of Audi tOrluwCy*neslu» 


5*0.448 


*5.ooo 



TAtU V 2 of * 

COMfAKISOH OF FUNDING *CCOMHEND£D IY 
WARD OF'KECCNTS AND HOUSC'IIU *59 
$OUTHCRN»UNIVC«»TyC0N$CNT'0lCRlC'CA)»rTA|. OUTLAY 
PROJECTS FOR I98J-8* 



PROJECT 
(sum CONT) 


l<)83-64 K«CO~»«rvd«t loo} From 

»o*rd of Regents' Consent Decree 
Flve-Yeer C«plt«) Outley Plin 


House II II 459, HO 
Regular Session, 1 963 


Renovation of Dormitories 
Az«lc« Dormitory 
Grendlson Dormitory 
Oormltorv /8l 


$ '515.708 
96,000 


$ -0- 


Hester Mm fK*»t II, Analysis of Netting 
»f>d A/C Systems Campus-Vide 


150.000 


($0,000 


M«r>r»lr\g, Construction end Equipping of the 
New Architecture lulldlng 


W.«59 (For Planning) 
(Construction Recommended for l?8)-8M 


-0- 


TOTAL 


$I2,)78.2I7 


$7,320,000 
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TAIU V f *t« J » f * 

COflfAJMSON Of rUKOINC MCOMMCMDC* IT 
NMD Of M«MT$ AND HOUSE lilt *55 
SOUTHIA* UNIVERSITY COMSCMT OECACE CAPITAL OUTIAT 

project roit ijO)-w 



PROJECT 
(SIWO) 


1)6>8t IUcaM*nd«llon» Fro» 
Ro«rd of Rf— Consvnt 0«cr%« 
nvt-twf C»p1t»l Outlay 


JUfvUr S«»ftlon, 1)9) 


Con»fw4t lcw> «nd Equipping of rtwltl* 
furpo»» Building 


$ 1)7,172 (For Moimlfif) 


-0- 


ft«r*ov»tlon of Old Scl*<X* lulldlnj 


70,000 

($7U,52* MctMwrKM for l*9V«5) 


$ 75.000 


A»nov«tlon of Un|v«rslly C»nt»r 


*7M«7 


*75.ooo 

(lnclW« S $^5,000 for plMKiInf) 


K«nov«tlon of C«f»t»r1« 


joa.jj) 


-0- 


|Att«IUt1on «nd R»rvov«tlorw for Coaput«r 
Equipment 


55,000 


•0- , 


TOTAl 


$1,10*, 7*2 


$550,000 
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cohfaaisom or runoiMc mcohhcwco ir 

MAUD OF JtCCCtfTS AND HOUSE ItU 
SOUTMCMI UKIVtftSfTY CONSCNT OCCftCC CArlTAl OUTUAT 
rWJlCT fOU 1)1)'** 



r»t« * ©f t 



(SUSX5) 



to*r4 of H« n »tt' Co*toM 0«< r»< 
Mv*-Y«»r Capital <Mt*r Not 



Mouft II II. *$9,t(0 
ftoovUr Settlor., 1983 



$129,500 
(JU Cff— odod for r«nov«t'lOA« 

to OCCOMMOdot* CO MM IT OO^ilpMOnt) 



$"25,500 
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University and Grumbling State University will fall far short. Enhancement 
of a university is more than tha remodeling and repairing of old and the 
building of new facilities, or the establishing of new programs of study. 
Enhancement Is the Improving of a school such that It provides In the highest 
way valuable educational experiencas to all who enroll In It through viable 
program and course offerings. The Consent Decree must not be viewed alone 
as an Instrument for the desegregation of higher education In the State of 
Louisiana* but acre as an organ for the establishment of the higher education 
experience In the State of Louisiana on a plane where excellence in perfor- 
mance Is commonplace. 

If the Increasing funding, the program expansion, and the capital 
improvements provided by the Consent Decree are 1 1 ml tad in scopa to the 
mandate of the lew to desegregate higher education in the State of Louisiana, 
the Consent Decree is but an exercise In futility. The broader concerns of 
having ample manpower In the market places who are of all the ethnic types 
in the state and able graduates of all the state's institutions of higher 
education, graduates who can improve the quality of life in the State and 
create in It a higher social order must guide the behavior of Che State and 
its officials . 

There must be, too, a determination by the court to continue to monitor 
the behavior of the state's officials when the Consent Decree Is terminated 
less there be a regression in the gains made by the Historically Black 
Colleges during the tenure of the Decree. The court, more than any other 
agency, has the best chance for seeing to It that the good faith created by 
law becomes good faith created by conscious. 

In addition, great care must be exercised so there is no repetition of' 
the experience regarding the Ph.D. program In Computer Science newly created 
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In th« Stat*. Tha Louisiana leare* of Mjtnti r«c«ntly approved • *h.D. 
program In Computer Scltnct for Louisiana St*t« University. The State's 
Content D«crt« Conwlttt* had made • co^ltment rtgsrdlng new profreiM which 
provldti thtt prior to th« tpprovtl of eny ntw program «t eny prteo*lntnt ly 
white Institutions the Board of Mgentt shell ettess th« Impact of l"ple- 
Nntlng the program* on the tcMtvawant of oth«r-r«c« enrollment goals at 
predomlnently Heck Inttltwtlont. Clearly, Southern Unlversttyleton ftoufe 
was th« better choice. 

Tht Content D«cr«« It nothing more than a collect Ion of wordt. It can 
bacon* a living document only es Itt provision! ere edmlnlsterad In good 
faith, aven beyond Itt active period. 
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UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF LOUISIANA 



r 



UNITED STATES OF AMERICA 



CIVIL ACTION 



t 



VERSUS 



NO. 10-3300 



STATE OF LOUISIANA, ET AL. 



SEC. M A" 



DOINT MOTION TO APPROVE AMENDMENT 
TO ADDENDUM TO CONSENT DECREE 



NOW COME plaintiff, the United States Department of Oustice, and 
defendants, State of Louisir-u, Louisiana State board of Regents and iu 
Members, Board of Supervisors of Louisiana State University and Agricultural 
and Mechanicai College and its Members, Board of Supervisors of Southern 
University and Agricultural and Mechanical College and its Members, Board of 
Trustees for State Colleges and Universities and its Members, Board of Elemen- 
tary and Secondary Education, and Bossier Parish School Board, through under* 
signed counsel, and upon showing the Court that the delayed entry of the 
Addendum to Consent Decree on September 3, 191?" upset the timetable 
established therein and that the parties desire the entry of an Amendment to 
revise the timetable partially, jointly move the Court to approve, adopt and 
confirm an Amendement to the Addendum to Consent Deoee, a copy of which is 
attached hereto and made a pan hereof. 



The undersigned hereby authorizes 
Barham & Churchill to affix his 
signature to the original pleading 
embodying the foregoing to be fil- 
ed in the United States District 
Court. 
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UNITED STATES DISTRICT COURT 



EASTERN DISTRICT OF LOUISIANA 



UNITED STATES OF AMERICA 



CIVIL ACTION 



VERSUS 



NO. 80-3300 



STATE OF LOUISIANA, ET AL. 



SEC. "A" 



AMENDMENT TO ADDENDUM TO CONSENT DECREE 
Inasmuch as the delayed entry of the Addendum to Consent Decree 
( ,f Adoendum H ) on September 3, 1982 prevented hiring of an assisting agency on 
August 13, 1982 as contemplated by the Addendum, the parties hereto have 
agreed to a revised timetable lor compliance with the Addendum without 
altering any of their substantive commitments. 

THEREFORE, IT IS ORDERED, AD3UDGED AND DECREED that the 
defendants, State of Louisiana, et al., shall implement in good faith thr 
commitments set lorth below and that the parties shall be bound by the 



1. Section One (A)(1)(c) (as amended): The assisting agency shall be employed 
no later than Sep-ember !, 1983 and its contract shall extend three 
calendar years from the date of employment. 

n. Section One (A)(l)(c)(l) (as amended): The six-year institutional plan for 
the development of SUSBO shall be submitted to the Southern University 
Board ol Supervisors for study and appropriate action no later than 
September 1, 1984, then submitted to the Board of Regents lor comment 
by October 1, 1984, and re-submitted to the Southern University Board ol 
Supervisors and the Board of Regents lor approval by November 1, 1984. 



HI. Section One (A)(!)(cK<) (as amended): The Board of Regents shall adjust its 
five-year Capital Outlay Plan by November 1, 1984 to include the 
recommendations of the assisting agency as part of its highest priority as 
indcntified in Part H, Section F.2 of the Consent Decree. 



following: 
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IV. Section One (A)(1)(d) Us amended); For the dusatien of this Addendum, 
program proposals submitted aiter the discharge of the assisting agency, 

without having been reviewed and recommtnded by it, shall Include eati- X 
mated planning costs, including costs of consultants, where necessary, and 
estimated cost of special equipment and facilities needed to implement and 
operate the program. 

V. Section One (6Xl)(b) (as amended): The assisting agency chali give priority * 
to making operative appropriate programs for the purpose stated in the 

Addendum by Spring, 191*. 

VI. Section One (C) (as amended/. In order to increase the other-race presence 
on their respective campuses, SUSftO and ftPCC, in concert with the 
assisting agency, shall by the Spring of 191* establish a common academic 
calendar and it cross-registration program. 

VII. Section One (CK2) (as amended): The assisting agency shall develop for 
implementation in Spring, 1915 a SUS&0-BPCC interinstitutional coopera- 
tive program with those components listed in the Addendum. 

VIII. Nothing herein shall be construed to alter any provision of the Addendum 
not specifically addressed by this Amendment. Those provisions not 
specifically amended, including portions at sections and paragraphs whertin 
a revision has been made, shall remain in full force and effect. Most 
particularly, the commitment of the defendants to comply with the general 
provisions of the Addendum during its established term remains unaffected 
by the timetable revisions set forth herein. 



The undersigned hereby authorizes 
Barham & Churchill to affix his 
signature to the original pleading 
embodying the foregoing to be fil- 
ed in the United States District 
Court. 




' Date 
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UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OP LOUISIANA 

UNITED STATES OF AMERICA • CIVIL ACTION 

otm • NO. 10-3300 

STATE OF LOUISIANA, ET AL • SECTION "A" 

ADOENOUM TO CONSENT DECREE 

When a Consent Decroe wu entered In this cam on September I, 1911, 
there remained unresolved Issues affecting postsecondary education in the Ceddo- 
Eossitr area* it was H r **d that a live-member panel of experts would be 
appointed to study and make specific recommendations for the structure of public 
postsecondary education in the Caddo-Bossier vea within seven months of the 
entry of the Consent Decree. The parties were allowed *3 days from the 
completion of the experts' study to review it and either settle all oc jtdlng Issues 
or, at the. op lion of any parry, petition the Court for resolution of the Issues still In 
dispute. 

On March l\ 1912, the appointed panel of experts submitted its report 
on and recommendations for postsecondary education in the Caddo- Bonier area, 
(attached as Exhibit "A* 1 /, triggering negotiations among the parties. Agreement 
has been reached on ail outstanding issues, as set forth herein. The parties waive 
the entry of findings of 'act and conclusions of law, and each party agrees to bear 
its own costs. 

After reviewing the terms of this Addendum to the Consent Decree, the 
Court has determined that it is consistent with the objectives of the Fourteenth 
Amendment and Title VI, and that its rntry will further the orderly resolution of 
this case. It is the specific understanding oi the parties and of this Court that 
neither this Addendum to the Consent Decree nor defendants' consent hereto 
constinnes an aomission by def endants -r in adjudication by t« e Court o»" any 
violation of taw by defendants. 

THEREFORE, IT IS ORDERED, ADJUDGED AND DECREED that the 
defendants State of Louisiana, et al., shall implement in good faith the commit- 
ments set forth below and that the parties shall be bound by the following: 



30-6*9 0-S4 * 
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Section Oner Caddo-Bossier Area 

A. Enhancement of Southern University Shreveport/Bossier City (SUSBO) 

1. In keeping with the recommendttloni of the Caddo- Bonier Panel ' 
of Experts, the parties hereto resolve the issues addressed by the Panel on this 
basis: 

W State Commitment : The State, in accordance with The Master 
Plan for Higher Education In Louisiana, agrees to make SUSBO a 
comprehensive community college consistent with an insti- 
tutional plan to be adopted by the Southern University Board of 
Supervisors, The State further agrees to provide the funding and 
support necessary to ensure attainment of this objective. 

(W New Positions; In 1912 and in each year for the duration of this 
Addendum, the State shall provide sufficient funds for the 
employment of a vice-chancellor for planning and development 
and a director of community services and continuing education, 
each of whom shall possess the credentials stipulated by the 
Caddo-Bossier Panel and whose duties shall include- those pro- 
posed by the Panel, as well as any other duties outlined by the 
Southern University Board of Supervisors. 

(c) Assisting Agency : The State shall provide to the Division of 
Administration no less than $^50,000 for the employment of an 
assisting agency for a three-year period with an annual appro- 
priation of no less than $150,000. The Southern University Board 
of Supervisors and The Board of Regents sSall select an assisting 
agency, subject to the* approval of the United States and the 
Bossier Parish School Board, to be nominated to the Division of 
Administration, which may employ the agency or instruct the 
parties to select and nominate an alternate agency. The 
selected agency shall have at least the following qualifications: 
a professional staff having special experience in working with 
community colleges and in designing for community colleges 
• comprehensive plans consistent with the terms of this Adden- 
dum; and a demonstrated capacity for completing the required 
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work within tht time avowed. Any disapproval of the selected 
agency by tht United States or the Bossier Perish School Board 
shall bt based upon reasonable grounds. Any disapproval of the 
nominated agency by tht Division of Administration thai] bt 
. based upon reasonable grounds and a stattmtnt of such grounds 
*hell bt submitttd to tht parties at the time of tht notice of 
disapproval. Any one of these parties who wishes to contest tht 
selection or disapproval of same shall have recourse to tht 
Court. The assisting tgency will be housed at SUSBO, and its 
contract, to be drafted by the Division of Administration, shall 
extend through August 15, IM5, To expedite the employment of 
the assisting agency, tht State agrees that the contract with the 
agancy shall not be bound by the provisions of la, R.S. 3J:iUi 
etJSS* The assisting agency shall: 

i) Prepare s six-year Institutional pUn consistent with the 
State Muter Plan for the development of SUSBO into a 
comprehensive community college, in preparing this plan 
the assisting agency shall undertake such manpower 
studies and needs analyses as may be necessary. The plan 
shall be submitted to the Southern University Board of 
Supervisors for study and appropriate action, then sub- 
mitted to the Board of Regents, the Bossier Perish School 
Board and the United States for comment by October 15, 
1913, and re-submltted to the Southern University Board 
of Supervisors and the Board of Regents for approval by 
December 1 5, 1913. 

2) Provide such technical and administrative assistance to 
SUSBO as may be necessary to accomplish the goal of 
SUSBO*s becoming a fully viable, comprehensive 
community college, including the establishment of a 
modern information management system for SUSBO. 

3) Make recommendations for new programs at SUSBO at 
the community college level to address the educational 
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mNi tf tht Ca4* twi g art*. In Mim in g «h 

nttdt. Hit assisting agency ihtii bt guMttf by tht rtftrt r 

el tht Ci«* Istiitr Pwtl tnd tf* previsions t* this 

A Omentum. 

* 

As ptn of tht institutional tevele+mtnt plan, tht 
assisting eg***? ^ rtctmmtnt and assist In tht 
preparation and Impltrntntatltn tf nt ltvtr then r**i*t 
exclusive ntw prerams " SU5I0 en * timtttblt V* S» 
develop** by tht H«*y- ^ making I» ^n^^c 
rtcommtndatitns the assisting M^T >Mii ctnsldtr, but 
not 'bt limits to, t* following programs elreerfy pft- 
poeed by SUSaO and tht following one- and tv*-ye*r 
programs in tht tiUtd heslth, dot* processing, and 
engineering technology dusters, as recommended by tht 
Cadde-ftosster Panel; 



program* already proposed by SUS&O: 



A.A. in Legal Assistant 
A.S. in Small business 
A.S- in Early ChU<*ood 
A.A. in Day Ctrt 

Administration 
A.S. in Dttt Processing 
A.S. in Computer Science 
A.S. in Drtlting and Design 

Technology 
A.A.S. in Electronic Technology 
A.S. in Physidan* Assist*™ 
Certliicate in Emergency Medical 

Technician 
Certificate in Nursing Assistant 



Program dusters recommended by the Caddo-Bossier 
Panel: 



Allied Health Pro trams-Options 

Occupational Therapy Assisting 
Physical Therapy Assisting 
Respiratory Therapy Technician 
Surgical Assisting 
Emergency Medical Technician 
Dental Assisting 
Dental Laboratory Assistant 
Medical Records Technician 
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Dtit ftmmmitm Ojm%*n 

Dm fmtmkq Prt y tmmt n 
Dttt frmgf AmJytt 

Cffc^rttf Sffttmt TtttvUcitrt 

Vitmillc InttrvjmtrvuUtn Ttchnkitn 
EAftlfiwrlM U*:7tttry Ttchnidtn 
t*c»tJUc7>Jw»l w 
CWU C^i^iAt TtcMcUn 

P» 5«tt ctmmlw littif t* SUJK* ttttrii* a ctmtrt- 
html* ctmmwUty ctUtgt carlo***. Tht Stm firt*r 
ctrnmit* itMtl w impJtmtmin$ r» {t«tr Am twtlvt 
«l«l»t htw trtfrtmt tt $U$iO wtftr tot ttrmi tt thU 
A Mm Aim. Tht prtfrAmt rtcemmtnttd by tht tftncy 
tft* SU$K>, tittr tpprtvtl by *» Stythtrn IMivtrtlty 
ftttrtf tt St+trvlttn, *t]I bt i^rt^ by tht U«rd tf 
fttftmt 1a tcctrtfvttt tht Statt ptUcy rtittiv* tt 
tctrftmlc quality m mtdttlttf vi* rttptct it tht K-tty 
netict tf Inttnt rtmirtmtnt. 

T>r Satt tfrttt it txayi m* prtftrtm* tt SUSftO tr t 
Itvtl tt mtfct tht prtfrtmt vlUk tnt ctpttt* tl 
tttractint students of tii rtctt. Tht Institution ihtll 
prtptre t prtptttl for ttch new profram which will 
IncJudt, tmonf tthtr things, t description of tht prtfrtm. 
tht tstlmttt4 cott of impJtmtntlftf tht prtfrtm 
(JncJutkf ttitritt, for new ptrttnntl), and tht prtjtcttd 
impJemtnution dttt. Tht proposal shall also include aa 
tctimttt of tht cott of equipment recommended by tht 
Assistinf tftncy, tht cott of Any Addition*) fAcilities 
reojiired by tht profrtm At well M tht cott of optrttlnf 
Any such Addition^ facilities. SUSBO shAJi work with the 
ftotrd of Regents in determining the cost of etch pro- 
frtm. 
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Recommend such capital improvements is it deems 
appropriate for the successful implementation of the 
institutional plan for SUSBO. Its recommendations shall 
include appropriate new construction, renovations to 
existing structures, and for each program a list of 
necessary new equipment. 

Recognizing the needs as expressed by the Caddo-Bossier 
Panel and to encourage other-race presence at SUSBO, 
the assisting agency, as part of SUSBO 1 * institutional plan, 
shall recommend off-campus locations in the Shr eve port 
area and identify geographic areas for off-campus 
instruction by SUSBO. Such programs shall be in concert 
with or in addition to approved programs offered on its 
campus and shall be in addition to any SUSBO offerings at 
BPCC. The state commits itself to the same imple- 
mef.t?tion for these off-campus programs as provided in' 
Section One Al(cX<0 above, and such programs shall be 
approved by the Board of Regents in accordance with the 
State policy relative to academic quality as modified with 
respect to the 90-day notice of intent requirement. It is 
agreed that SUSBO will establish a permanent presence at 
a site or sites other than its campus for the purpose of 
offering academic programs, and to achieve this commit- 
ment the State commits itself to secure, by purchase, 
donation or other title, or by long-term leasing arrange- 
ment, at least one renovated building for such off-campus 
offerings. 

The Board of Regents shall adjust its five-year Capital 
Outlay Plan by January 1, 1 9S<t to include the recom- 
mendations of the assisting agency as part of its highest 
priority as identified in Part II, Section F.2 of the Consent 
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Decree. As near as practicable, the Capital Outlay 



recommendations of the assisting agency, including any 



new and renovated facilities, will be funded and con- 



structed during the term of this Addendum. 



6) The assisting agency shall submit a quarterly written 
report to the Southern University Board oi Supervisors 
briefly outlining the agency's progress to date and a 
summary oi any problems or obstacles it foresees in 
carrying out its responsibilities. A copy oi the report 
shall be forward simultaneously to the Bossier Parish 
School Board, the Board oi Regents, the CDMC, and the 
United States. Nothing herein shall preclude more fre- 
quent reports to the Southern University Board of Super- 
visors as such reports are deemed necessary. 

(d) For the. duration oi this Addendum, program proposals submitted 
alter August I J, 19SJ, without having been reviewed and 
recommended by the assisting agency, shall include estimated 
planning costs, including costs oi consultants, where necessary, 
and estimated cost of special equipment and. facilities needed to 
implement and operate the program. The Board of Regents* 
approval of these programs shall be based on State policy 
relative to academic program review. 

(e) The Board of Regents shall agree to recommend appropriate 
funding to the Legislature, allowing for inflationary increases for 
programs which will not be implemented immediately. To the 
extent that SUSBO has not completed during th« term of this 
Addendum the implementation of approved programs as 
described in Section One A 1 (c) (3) or A 1 (d), above, the State 
shall maintain its commitment to develop and fund these pro- 
grams. 

(f) External Support : SUSBO agrees, to th« extent possible, to 
reorient its grant under the federal Aid to Institutions Program 
(formerly Aid to Institutions with Developing Programs, Title III) 
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to assist the State in meeting the goal of SUSBO's becoming a 

comprehensive community ollege. 
B. Bossier Parish Community College 

1. During the term of this Addendum the programmatic offerings a: 
BPCC shall be as follows: 

(a) Programs in operation at BPCC as of September S, 1981, 
shall not be affected by this Addendum. 

(b) The Boasier Parish School Board, the Board of Elementary 
and Secondary Education and the Board of Regents, 
subject to state policy, shall approve BPCCs adoption of 
two new programs: Certificate m Operating Room 
Technology and Associate of Occupational Studies in Data 
Processing. The Certificate in Operating Room Tech- 
nology shall be a program wherein SUSBO may accept the 
credits awarded by BPCC in the clinical phase of the 
program from students who enroll in an appropriate 
coordinated curriculum at SUSBO. The assisting agency 
shall give priority to making operative appropriate 
programs for this purpose by fall, 19X3. The LSU Medical 
Center shall work with the institutions and the assisting 
agency to assure coordination of curricula such that the 
Certificate in Operating Room Technology will provide a 
basis for an appropriate associate of science degree at 
SUSBO. The Associate in Occupational Studies in Data 
Processing shall be offered in cooperation with SUSBO in 
accordance with Section One C, infra . These programs 
may be developed without triggering the provisions of 
Part fl, Section Seven E.I and 2 of the Consent Decree. 

(c) BPCC may participate with SUSBO in joint or cooperative 
associate degree programs as provided in Section One C, 
mfra. For the duration of this Addendum, BPCC shall 
continue to offer only certificate and associate degree 
programs in occupational studies. 



ERIC 



57 



51 



2. For the duration of this Addendum, any new prof rami proposed 
by 6PCC *haJJ be subject to the approval of the Bossier Parish School Board, the 
Board of Elementary and Secondary Education, and the Board of Regents. Except 
as provided in Paragraph i(b) above, any new programs proposed by BPCC during 
the lile of this Addendum shad be subject to the provisions of Part Q, Section 
Seven E of the Consent Decree, shall not adversely affect the other-race presence 
at SUSBO, and shall not be programs which according to the Master Plan, this 
Addendum, or SUSBOs six-year institutional plan are within SUSBO*s mission to 
offer. 

3. With the exception of programs provided for in Section One 
B !(b) above, which programs shall be cooperatively offered with SUSBO, BPCC 
shall not propose any exclusive certificate or associate degree program during the 
three-year period following the entry of this Addendum. 

0. During the term of this Addendum, if BPCC prepares any plan or 
proposal for the development or implementation in academic year 1988-39 of new 
programs, BPCC shall submit a copy of the plan or proposal to the United States, 
all defendant boards and the CDMC at the same time as it is first sent to the Board 
of Elementary and Secondary Education or any other authoritative board. Each 
such submission stall, include, at a. minimum, the name, the HEGLS classification 
and a complete description of each program in question. The Board o£ Elementary 
and Secondary Education and any other authoritative board except the Board of 
Regents shall respond to any such plan or proposal from BPCC no later than 
September 1, 1987, and shall send a copy of the response to the United States, to 
all defendant boards and to the CDMC at the same time as the response is provided 
to BPCC. Any proposal which has not been approved by the Board of Regents on or 
before October 1, 1987 shall be presumed to have been rejected. With regard to 
any proposal approved by the Board of Regents, on or before October I, 1987 the 
Board of Regents shall forward to the United States, with copies to all defendant 
boards, a full report detailing Compliance with the standards for new programs set 
forth in Section One(BXlXc), supra and Section Ooe(BX2), above. 

Any proposal not submitted by BPCC in accordance with this procedure 
before July 13, 1987 may not be submitted for approval until after July 31, 1988. 
Furthermore,, BPCC shall take no steps to publicize or implement any program 
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unless and until the program Has been approved by each authoritative board. 

Programs which arc expressly or presumptively rejected by the Board of Regents tr 

must be resubmitted to the Bossier Parish School Board, the Board of Elementary 

and Secondary Education and any other authoritative board for approval before 

they may be publicized or implemented, but may not be resubmitted before 

July 31, 1988. 

3. By the fail of 198* and for the duration of this Addendum, BPCC 
shaU adjust its present tuition structure to a point equal to the present tuition and 
fee schedule at SU5BO, in accordance with the following schedule? 





1-3 hours 


*-6 hours 


7.9 hours 


10-11 hours 


12 or more hours 


1982-1983 


$30 


$40 


$30 


$66 


$73 


1983-198* 


$*6 


$63 


$83 


$103 


$133 


198M988 


$62 


$90 


$120 


$U0 


$197 



For the duration of this Addendum, BPCC shall receive through the State Minimum 
Foundation Program the funding which that formula yields, but in any event no less 
than the amount of funds it received during the 1981-82 fiscal year ($1.1 million). 

6. For the duration of this Addendum, the defendants agree not to 
interfere with BPCCs efforts to obtain accreditation. 
C- Objectives for Cooperative Programs 

In order to increase the other-race presence on their respective 
campuses, SUSBO and BPCC, in concert with the assisting agency,, shall by the fall 
of 1983 establish a common academic calendar and a cross-registration program. 
SUSBO and BPCC shall further cooperate in student exchange, faculty exchange, in 
joint faculty appointments, in the establishment of joint or dual certificate and 
degree programs and in coordinated curriculum planning. To this end, the assisting 
agency shall: 

1. Assist SUSBO and BPCC in implementing, insofar as feasible, a 
common data information system to facilitate cooperative planning, information 
exchange procedures and reporting; 

2. Develop for implementation in fall, 198" a SUSBO-BPCC inter- 
institutional cooperative program which shall have the following components: 
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Other-Race Faculty Exchanger Each Institution adopts 
the goal that, by im 23 percent of the white fullttme 
faculty at BPCC stall teach at least one course each 
academic year at SUSBO and an equal number of blade 
f ulltime faculty at SUSBO shall teach « least one course 
each academic year at BPCC* 

Other-Race Student Exchange* Each Institution adopts 
the goal thai, by fall, 19S* 20 percent of BPCC* white 
f ulltime students snail take at least one course each 
academic year at SUSBO 1 * campus, and an e<juej number 
of SUSBO* black full time students shall take at least one 
course each academic year at BPCC 
Dual or Other Cooperative Programs; During each aca- 
demic year, SUSBO and BPCC shall operate no fewer than 
three dual or other cooperative programs. Upon approval 
oLboth institutions, no more than two additional coopera- 
tive programs may be developed. These programs shall be 
identified, planned and implemented by the institutions in 
concert with the- assisting agency* The- institutions and- 
the assisting agency shall make all reasonable efforts to 
identify cooperative programs in which at least 25 per- 
cent of the course work will be offered by the supporting 
institution, with no more than 75 percent of the course 
work being offared by the lead institution. The Associate 
in Occupational Studies Degree in Data Processing identi- 
fied in Section One B.l (b), above, and all other coopera- 
tive programs shall be subject to the provision that the 
supporting institution offer at least 25 percent of the 
course work leading to the degree. SUSBO and BPCC • 
shall be permitted to use each other's facilities for 
instructional and related purposes by mutual agreement 
and in implementing duly adopted recommendations of the 
assisting agency. Where a cooperative program leads to 
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an Associate of Arts or an Associate of Science degree, 
SUSBO shall be the degree-a warding institution. Where a 
cooperative program leads to an AuocUte Degree in 
Occupational Studies, BPCC will be tJ* degree-awarding 

Institution- 

D. Six-Year Enrollment and Employment Goals of 5PCC and SUSBO 

1. Enrollment CoaU BPCC adopts the goal of increasing other-race 
enrollment to reflect the racial competition of Bottler Parish, and SUSBO adopts 
the goal of increasing other-race enrollment in step with the other predominantly 
black institutions according to the following schedule: 

Actual Projected Projected Projected 
1M2 1VH 'It-'S7 Fall '17 

%W %B %W »B %W %B »W %5 

BPCC *.0 1J.7 U.3 17.0 

SUSBO 6.0 5.0 13.3 

2. Employment Goals BPCC and SUSBO adopt the goal that the 
proportion of other-race administrators, faculty and staff shall be increased. More 
specifically, BPCC adopts the goal that the proportion of black administrators, 
faculty, and staff members shall be equal to the proportion of black individuals 
with the required credentials in the relevant labor market area. 

•3. In* seeking to reach their other -race enrollment goal*, BPCC and 
SUSBO shall be entitled to take into account student participation in exchange 
programs on the following basis: each six credit hours taken by other -race students 
as part of an exchange or cooperative program shall be counted as if an other-race 
student had enrolled at the institution for a semester of course work. In seeking to 
reach their other-race employment soals, an institution shall not be entitled to 
take into account faculty members participating in the faculty exchange program. 

*. BPCC shall take advantage of the services available through the 
Black Faculty and Professional Staff Clearinghouse. 

£. LSU-Shreveport (LSUS* Effective at the end of tne spring semester of 

19S2, LSUS shall terminate its associate degree programs in general studies, office 
administration, and criminal justice and shall accept no new students to these 
programs. Students currently enrolled shall be permitted to complete their 
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respective programs. 15 US and other public Institutlont of higher education 
j offering instruction In the Shreveport area shall not propose to offer In Shreveport 

any one- or two-year prof rams that would be In competition with programs offered 
by or proposed for SUSBO and/or BPCC 

F. LSU Medical Centtr The LSU Medical Canter, and particularly the LSU 

Hospital and the LSU School of Allied Health Professions, shall assist and support 
SUSBO and BPCC with their allied health programs. More particularly, the 
Medical Center shall lend its support to SUSBO and BPCC in Implementing needed 
one* and two-year programs in the allied health duster* The assisting agency shall 
consult with the appropriate officials of the Medical Center with regard to any 
allied health programs that may be proposed or developed by SUSBO or BPCC, or 
both. 

C. Shreveport-Bossier Vocational-Technical Institute SUSBO and the 

Shreveport- Bossier Vocational-Technical Institute, in concert with the assisting 
agency, shall seek to establish career ladder linkages as proposed by the Caddo- 
Bossier Panel. As reasonable and appropriate, the Shreveport-Bossier Vocational 
Technical. Institute shall make available to SUSBO the Institute's facilities for 
instructional and related purposes. 

H. Inter -Institutional Council The . institutions named ln^ this Section, 
SUSBO, BPCC, LSUS, the LSU Medical Center* and the Shreveport-Bossier 
Vocational-Technical Institute, along with the Northwestern State University 
College of Nursing, shall form the membership of the Inter -institutional Education 
Council proposed by the Panel of Experts for the Caddo-Bossier area. The Dean of 
the School of Allied Health Professions at the LSU Medical Center and the Dean of 
the Northwestern State University College of Nursing or their designees shall 
represent their respective institutions on the Council, with other members to be 

' represented by the institutions 1 chief executive officers or their designees. The 

Council shall strive to effect improved communication, cooperative planning, and 

t coordination of joint educational and training programs offered by member 

institutions in the Caddo-Bossier area. The Chancellor of LSUS shall convene the 
Council no later than February 1, 19&3, and the Council may invite the partici- 
pation or membership of other local institutions of higher education. 

I. The Board of Regents shall review ail freshman and sophomore program 
offerings in the Caddo- Bossier area by state institutions outside the area to assure 
that there is no unnecessary duplication of programs with the offerings of SUSBO 
and that there is no impact on the realization of SUSBO 4 * mission. 
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X Monitorlnt and Reoortirg For the durttion of this Addendum, the 

COMC shall monitor and shall report to tht Court and tht Unittd States regarding 
compliance with this Addendum at provided in Part n, JtctJon Eight of tht Content 
Decree. The COMC shall remain operative for the purpose of supervising the 
implementation of this Addendum until its termination, in the final report to be 
submitted on or before August 13, 1M7, the COMC and BPCC shall both submit to 
the United States Justice Department and all defendants a list of any new 
programs which BPCC may havt requested for implementation In academic year 
ini-W pursuant to Section One B a, above. Whenever the Board of Elementary 
and Secondary Education or any other authoritative Board respond* to any such 
plan or proposal from Br>CC It shall send a* copy of the response to the United 
States and to the Southern University board of Supervisor*, at the same time as the 
response U provided to BPCC 

Section Two: Provisions of the Consent Decree Adopted 

A. Parts HI, IV, V, Vt and VD of the Consent Decree are hereby 
adopted as provisions of this Addendum, end shall heve the same force and effect 
as if set forth herein. 

B. The requirements of Parts IV and V(C) and (D) of the Consent . 
Decree shall apply to BPCC, the Bossier .Parish School, the Board of Elementary 
and Secondary Education and any ether Authoritative board in the same manner as 
the requirements apply to ekch defendant higher education board and the insti- 
tution* it governs. 

C Those provisions of the Consent Decree not expressly referenced 
or adopted in Section One or Two of this Addendum shell be inapplicable to this 
Addendum. * 

ADDENDUM TO THE CONSENT DECREE entered into and approved at 
New Orleans, Louisiana on this day of , 19*2. 
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Mr. Simon. Next, we are pleased to have John Casteen, the Sec- 
retary of Education for the Commonwealth of Virginia. 
Pleased to have you with us, Mr. Casteen. 

STATEMENT OF JOHN CASTEEN, SECRETARY OF EDUCATION, 

COMMONWEALTH OF VIRGINIA 
Mr. Casteen. Thank you, Mr. Chairman. 

Mr. Chairman, my State has a somewhat different relationship 
to the Adams case from that described by Dr. Stone in Louisiana. 
Virginia had a series of Adams plans, relatively brief, undetailed 
plans until 1978, when along with some six or seven other States, 
Virginia became subject to criteria developed in 1977 through 1978 
by OCR on Judge Pratt's instruction in the Federal District Court 
in Northern Virginia, as ways to gage or measure State progress 
toward achieving the goals of title VI. 

I have been asked today specifically to describe amendments to 
the 1978 plan, which we negotiated with OCR during the months 
between June 1982 and January 1983; second, to comment on our 
efforts to implement those amendments; and third, to comment 
specifically on enhancement of the traditionally black institutions 
in Virginia as an element of both the 1978 plan and the 1983 
amendments. 

In my prepared testimony, I have provided, first of all, a chro- 
nology of the events surrounding Virginia's involvement in the 
Adams case, and specifically beginning with February 1982, when 
our discussions with OCR on the top of amendments began. 

The chronology is essentially continuous without a confusing ele- 
ment until March 24, 1983, which comes on page 2 of the prepared 
statement. 

Prior to that date, specifically on January 27, 1983, the Common- 
wealth of Virginia and OCR on behalf of the U.S. Department of 
Education subscribed a negotiated set of amendments under which 
Virginia agreed to undertake certain enhancement activities in the 
traditional black institutions and also to carry out a general pro- 
gram of educational improvement directed toward enhancing the 
number of black students received from secondary schools to high 
schools, and from the point of entry on to graduation, and entry 
into professional schools. 

The amendments involved a timetable of 3 years. The original 
1978 plan, like all the OCR 1978 plans, was a 5-year plan. OCR ad- 
vised me in February 1982 that in the judgment of staff, Virginia's 
progress between 1978 and 1982 was not sufficient. 

OCR raised a number of objections to Virginia's procedures 
under the 1978 plan. We had prior to our first session with OCR 
undertaken our own review of the 1978 plan and come to the deter- 
mination that while the plan had done some good, while it had ad- 
dressed some educationally legitimate causes of disparate rates of 
entry and so on, the plan, itself, did not provide a sufficient basis 
for a comprehensive program to improve the very academic and 
social conditions that the plans are designed to improve. 

Therefore, we offered in February 1982, to develop a new plan 
based on experience since 1978, and specifically attempting to ad- 
dress the educational causes of inequality and inequity as they had 
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been identified in the years since 1978 by competent scholar! who 
studied Virginia's own population. 

OCR advised us at that point that the agency was not empowered 
to accept a new plan or to negotiate one. We continued talking. 

In June 1982, Mr. Dodds, who is the Director of OCR's region III 
office in Philadelphia, and has been our primary link to OCR, ad- 
vised me officially that OCR had found that Virginia's progress 
under the 1978 plan was not sufficient, and asked that Virginia de- 
velop amendments to the 1978 plan. 

The committee will recall, I am sure, as we do that throughout 
1982 and continuing into 1983, OCR and the counsel for the plan- 
tiffs in the Adams case, the Legal Defense Fund, carried on a series 
of legal maneuvers having to do with procedures for enforcement, 
for measuring progress and so on. 

OCR's approach to us in June 1982 appeared to us to be related 
to the maneuvering between OCR and the Legal Defense Fund. In 
any event, we agreed to prepare the amendments, and we worked 
between June and September 1982 in close communication with 
OCR, frequently working face to face with OCR representatives 
around the table, but also working with the presidents and chief 
academic officers of our State-supported colleges, with admissions 
directors, with persons responsible for faculty hiring, with others 
able in some way to comment in an expert fashion on the progress 
under the 1978 plan to develop a set of amendment* that went for* 
ward in the form of a supposedly confidential discussion paper to 
OCR in late September. 

That paper, as perhaps the committee is aware, came into the 
hands of the press in Washington and became the subject of consid- 
erable public discussion. The paper was predicated on the notion 
that Virginia would begin its efforts to improve performance in the 
fall of 1982. 

I should make clear that acting unilaterally, although with our 
encouragement, many of Virginia s colleges did begin specific meas- 
ures in the fall of 1982, even though the amendments had not been 
accepted. 

I should say further that early returns from those efforts suggest 
that our colleges have done a good job, and that, in fact, we will 
show substantial progress as a result of voluntary efforts that they 
began in the fall of 1982. 

However, for whatever reason, we heard no response from OCR 
to those amendments until late December, specifically, untii the 
day after Judge Pratt in chambers advised OCR and the Legal De- 
fense Fund that he was prepared to discuss some kind of enforce- 
ment proceedings. 

At that point, OCR, Philadelphia and Washington, called me to 
indicate that both offices would like to begin negotiating a final set 
of amendments. 

We worked through the Christmas holidays. We met with OCR 
in Washington, and then for a long period of time in Richmond. 

We had very productive working sessions and developed a set of 
amendments of which you have a complete copy in your package, 
and also a summary that begins on page 7 of the prepared state- 
ment. 
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That document wu complete and prepared for signing on about 
January 18. The timing became very delicate at this point because 
Virginia a General Assembly in odd-numbered year* meets for a 
very short time and considers only emergency supplemental appro- 
priations. rr 

We needed to have special moneys appropriated in order to im- 
plement the amendments albeit late in the year for which they 
were first designed. We made two attempts to carry the amend- 
ments to our money committees. 

In the first instance, a Thursday afternoon, I began a presenta- 
tion at 4:30 with the understanding that OCR would provide an ac- 
ceptance signature by 5 p.m„ and that toward the end of my 
budget presentation to our House Appropriations Committee, I 
would be able to present the OCR funding as part of a general edu- 
cational package. 

Aa perhaps you know, OCR was not able to sign the amendment* 
on that date for two reasons: A minor disagreement as to language 
which we resolved very quickly the next morning by telephone 1 
more importantly, the late discovery that the Legal Defense Fund 
was entitled to a 72-hour review period before OCR could officially 
accept amendment*. 

Con^* ntl y» we prepared a new text correcting the issues on 
which OCR had objection, resubmitted and went through almost 
the same procedure on the following Thursday when the commit- 
tees agreed to hold special meetings in order to hear my request 
for funding for the amendment*. 

f Sad l^S n ( f-. a « ain » the meetings began without a firm acceptance 
from OCR. Midway in the session with our House Appropriations 
Committee, we received OCR's telephoned acceptance of the 
amendment*. 

I requested the funding and as, perhaps, the committee is aware, 
lature appropriated the necessary dollars exactly as re- 
quested and as an off-the-top appropriation in such a way that 
other educational appropriations do not compete with the OCR ap- 
propriations necessary for the fiscal year 1984. 

The amendment*, themselves, provided for a 3-year timetable, as 
I said. We had suggested a 5-year timetable. 

Our reason for doing that was essentially educational, because a 
major element of the steps that we proposed to undertake in order 
to remove inequity and disparity, a m^jor element of that is an at- 
tempt to improve the quality of high school curriculum, to see to it 
that black students and white students do not move through high 
school on differentiated tracks that have, as our studies indicate 
the effect over time of, first of all, diminishing the chance that 
black students will enter college; second, if they enter, diminishing 
the chance that they will graduate; third, if they graduate, dimin- 
ishing the chance that they will enter first professional or graduate 
programs after graduating. 

In each instance, the evidence that we were able to develop told 
us that course choices made as early as the eighth or ninth grade 
had a major impact on the quality of opportunity available to all of 
our students, but especially to our black students in the year fol- 
lowing high school. 
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So the amendments were predicated on the notion that the State 
would commit itself to improving its high schools as one element, 
not the only element, but as one element of the State's effort to 
address the problems in the plan. 

The amendments that begin in summary form on page 7 include 
initiatives to improve general education in the State; curriculum 
changes; changes in teacher certification; a comprehensive program 
of guidance publications, which I should say to the committee, 
while not a glamorous element of the plan, is, in fact, an extraordi- 
narily successful one as we field test the thesis and discover that, 
in fact, properly distributed information that makes clear what a 
family's responsibilities and options are, has a beneficial impact on 
our students. 

Second, programs to improve the rate of entry of nonwhite, un- 
dergraduate students in higher education at large, and also to 
achieve desegregation on both traditionally white and traditionally 
black campuses. 

Third, similar initiatives having to do with graduate students. 

Fourth, special initiatives having to do with financial aid made 
available to other race students moving from community colleges 
to comprehensive 4-year institutions. 

Fifth, a series of initiatives having to do with faculties, including 
a faculty exchange program, faculty development programs provid- 
ing the first publicly funded sabbaticals in Virginia's history at our 
two traditionally black institutions, and other measures of that 
sort. 

Sixth, programs to enhance our traditionally black institutions. 

Here, I would digress for a moment, Mr. Chairman, because the 
background may be useful in comparing our situation to that of 
Louisiana. 

Virginia has two TBI's, or traditionally black institutions. Vir- 
ginia State University in Petersburg is an 1890 land-grant institu- 
tion. 

It offers a curriculum that features the traditional land grant 
programs, agriculture, technology, and so on. About halfway 
through its lifespan to this point, the university also became a 
major supplier of schoolteachers to the State's public school sys- 
tems. 

In recent years it has developed new programs in business and 
technological areas, in part as enhancement measures under the 
1978 plan. 

The last 3 years have seen significant declines in enrollment on 
the campus at Virginia State The institution is currently underen- 
rolled by something like 40 percent its optimal enrollment capac- 
ity. 

It faces a problem not unique in American education, in that to 
some extent a declining student population, the peculiar effect of 
unavailable financial aid last fall, and several other factors, many 
of them economic, have combined to make it difficult for the uni- 
versity to maintain its enrollment. 

The ability to maintain enrollment is a major ingredient in a 
university's financial well-being, because State appropriations gen- 
erally assume that student tuition will support some part of the 
cost of education. That is the case of Virginia State. 
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The university suffers, in part, because of the shortfalls occa- 
sioned by the absence of students for whom the budget planned. 

Norfolk State is a much newer institution. It is an urban univer- 
sity. It is in a growing region. 

It has held its enrollment steady and increased somewhat in 
recent years. Both institutions under the 1978 plan did, indeed, 
build new buildings, did, indeed, renovate existing buildings, and 
did, indeed, provide new academic programs and enhanced aca- 
demic programs. 

The 1983 amendments extend that initiative by seeing to it that 
the enhancements in the term of these amendments will be de- 
signed in such a way as to guarantee specific and measurable out- 
comes. For example, the accreditation of a business program by a 
given date; acceptance of nursing degrees by the State licensure 
board by a given date. 

The enhancements include not only faculty positions and sala- 
ries, but also moneys for necessary machine support in the case of 
programs that use computers and so on, and money for library en- 
hancements; neither elements of the 1978 plan. 

Seventh, there is a biracial consulting committee to provide 
expert advice on how the universities can position themselves 
better in the communities they serve. 

Finally, there is a section having to do with what the State-sup- 
ported universities must do. 

I should say that the March 24 order creates substantial prob- 
lems for us. For one thing, it is vaguely worded. It calls for sub- 
stantial progress to be measured beginning in February 1984. 

I have enclosed a letter dated March 29 from me to Mr. Single- 
ton of OCR explaining why the timetable contained in the order 
creates a problem for us. I should say that based on transcripts of a 
February hearing, we understood originally that OCR prepared 
that particular order. 

I have subsequently seen a draft of the order that OCR did pre- 
pare, and I shall tell the committee, as I have told the press, that 
OCR did not prepare the order that was delivered. 

The problem with the order is that it seems not to address the 
realities of the academic calendar. Virginia's amendments were in 
place on March 24. 

Another five or six States are to have amendments in place by 
late June as part of that order, and yet all are apparently to be 
measured on substantial progress that must be made in the fall of 
1983 toward enrolling larger numbers of students. 

That leads to a final observation that may be of some use to the 
committee. Title VI— and certainly Judge Pratt's orders with 
regard to title VI— made very clear that the goals and timetables 
in Adams orders are there primarily for purposes of management 
and primarily for improved performance. 

The judge has never called the goals quotas. He has made very 
clear that he wants evidence of good faith efforts on the parts of 
the States. 

A problem in the case is that the Legal Defense Fund in several 
of its arguments having to do with compliance, especially the argu- 
ments of the last 18 months, seems not to make a firm distinction 
between quotas and goals. 
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In fact, States that have begun programs, including my own 
State, that are producing some results and will produce more re- 
sults as they extend over their normal lifespan are sometimes la- 
beled as failures because the measurement system used seems 
more like that appropriate to a quota than to a goal. 

The constant procedural maneuvering has been a constant 
source of distress for the States. Those of us who are committed to 
title VI believe firmly that equal opportunity is an important in- 
gredient in any public educational system, especially those of us 
who believe that the public has a vital stake in seeing further en- 
hancement of our traditionally black institutions. 

Those with concerns of the sort that I have just summarized 
have found their work substantially harder to do because of the 
constant jockeying in and around the court with regard to how to 
measure, whom to measure, and when to measure. 

My suggestion to the committee, I think, is that the conditions 
that we are looking at have to do with educational disparities, that 
one does not address an educational disparity that begins early in 
grammar school by imposing simply goals and timetables without 
other educational initiatives in the year after high school; and that 
a comprehensive approach of a kind never addressed in the 1978 
plans and available for the first time, so far as we know, in our 
1983 amendments, a comprehensive approach to schooling as a con- 
tinuous experience in which students build at one level the success 
of the next level is the appropriate instrument of national policy if 
we wish to remove the kinds of disparity that we have talked 
about. 

Other kinds of short-term measures are equally essential as part 
of a total program. We are carrying out those right now. 

We are carrying on very intensive recruitment programs now, 
for example. But the larger approach, I would suggest to the com- 
mittee, must be an educational approach that addresses the pecu- 
liar fact that students who enter programs regardless of our mo- 
tives in inviting them into the programs without a solid academic 
foundation for the work required in the program have a poor 
chance of succeeding in the work required to graduate from the 
program. 

The distance in graduation rates between our black students and 
our white students tell us very clearly that we have a problem. It 
is a problem common to virtually all of the States. 

I suggest that good experience at this point— and not just ours, 
the college board s experience in the equality project, the kind of 
discovery that the national commission on Excellence in Education 
made in preparing its report that was released 2 weeks ago, and so 
on— good experience tells us that we neglect the high school to our 
peril if our purpose is to guarantee equality of opportunity for our 
students. 

Thank you, Mr. Chairman. 

Mr. Simon. We thank you. 

(The prepared statement of John T. Casteen III follows:) 
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Statement of John T. Casteen, III 
Secretary of Education 
Commonwealth of Virginia 

Subcommittee on Civil and Constitutional Rights 
Subcommittee on Post secondary Education 
Committee on Education and Labor 
U.S. House of Representatives 



My name is John Casteen. I am Secretary of Education of the 
Commonwealth of Virginia. In this capacity, I have since January 
18, 1982, coordinated Virginia's efforts to comply with Title VI. 
A major component of our compliance is an Adams Case agreement 
negotiated in January - March 1978 between Virginia and the 
Office for Civil Rights, an agency of the U.S. Department of 
education. I have come today to provide information on our 
compliance, and specifically on amendments negotiated between the 
Commonwealth and O.C.R. over the course of some six months prior 
to late January 1983, and officially accepted by both parties on 
January 27, 1983. I have attached to this statement the text of 
the amendments, as well as other documents related to them. 



The essential chronology of the events covered by my 
. testimony is: 



May 17, 1983 



Chronology 



February, 198 2 



O.C.R. and Virginia begin discussions 
over results of the 1978 Plan; Virginia 
offers to draft a new Plan; O.C.R. 
indicates inability to accept a new 
Plan . 



/ 



June, 198 2 



O.C.R. requires that Virginia prepare 
amendments to the 1978 Plan; Virginia 
agrees to do so. 



September 10, 1982 



Virginia submits discussion paper 
detailing proposed amendments; O.C.R. 
takes proposed amendments under 
consideration . 



Late December,, 1982 



O.C.R. indicates desire to resume 
discussions . 



J.inuAry, 198 3 



With input from O.C.R. «„ Virginia drafts 
revised amendments . 



ERIC 



72 



66 



January 27, 1983 



March 24 , 1983 

April 1, 1983 

. May 1,, 1983 
July 1, 1983 

September-October, 1983 
October 20, 1983 

January-March, 1984 

February, 1984 

April,, 1984 

May 1, 1984 
September 15, 1984 

September-October, 1984 
October 20, 1984 



O.C.R. provisionally accepts, Virginia • s . 
amendments; Virginia proceeds to 
appropriate funds effectively' July 1, 
1983, for first year* Virginia begins 
required administrative procedures. 

Order entered by Judge Pratt (Deadlines 
for application for admission ifl fall 
1983 are past except in open-enrollment 
colleges) . 

Admissions offers go out from colleges 
not on rolling system of acceptance 
notification. 

Uniform Candidates' Response date. 

Punding for amendments becomes 
available, as per written agreement with 
O.C.R. 

Students matriculate in colleges. 

Approximate census date for fall 1983 
enrol lments . 

Deadlines for application for admission 
in fall 1983, except in open enrollment 
col leges . 

O.C.R. to collect 1983-84 performance 
data . 

O.C.R. to evaluate data collected in 
February, 1984. 

Uniform Candidates' Response date. 

O.C.R. to begin enforcement proceedings 
where indicated . 

Students matriculate in colleges. 

Approximate census date for fall 1984 
enrollments. 



Background 

The context in which these events have occurred, while 
complex and difficult to reconstruct, matters. Secretary Bell is 
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technically the defendant in the Adams Case. Throughout 1582 and 
continuing into the current year, the U.S. Department of 
Education has sparred in Judge Pratt's court with the Legal 
Defense Fund, which represented the original plaintiffs, and 
which came several months ago to represent a new set of 
plaintiffs admitted to the case in order to keep it from becoming 
moot by virtue of the termination- of studies of all original 
plaintiffs. L.D.F. has argued that O.C.R. has not acted'with 
sufficient vigor in enforcing Title VI. O.C.R. has argued that 
it has do ne a s well as it can with limited resources, and that 
mere measurement of progress toward numerical goals (a gauge that 
L.D.F. has frequently cited) misrepresents the situation by 
ignoring both changing conditions of operation and conditions 
peculiar to the several Adams states. 

None of the Adams states is currently party to the 
litigation. Yet all have been topics of discussion in the court 
during these months of contention between plaintiff and 
defendant. Each side has made and announced judgments about 
state actions and about how to deal with the phenomenon that none 
of the 1978 plans has achieved its committed objectives. For the 
states, this running battle over non-educational matters (yet in 
the context of an order that presumably hopes to achieve 
educational results) has been more than difficult. 

Virginia is firmly committed to Title VI. We believe that 
we have good working relations with our colleagues in O.C.R. As 
I will explain shortly, we believe that O.C.R. has made progress 
in the past several months toward supporting initiatives that 
will work, as opposed to those required in 1978. At the same 
time, we have no special quarrel with L.D.F., whose many 
contributions to progress in civil rights we respect, and none at 
all with Judge Pratt, who has presided over a complex and (no 
doubt) frustrating case since 1969. Yet the continuing contest 
on procedural matters has all but obliterated the court's 
original purposes with regard to education. On March 24, 1983, 
the court issued an order that creates problems for all 
educational institutions because its timetables differ with the 
academic calendar. 



Summary of Events 

Our discussions with O.C.R. on the 1983 amendments began in 
February 1982/ when officials from the O.C.R. office in the U.S. 
Department of Education's Region III office in Philadelphia 
informed us that Virginia's progress under the 1978 plan was a 
subject of concern. At the time, Virginia, too# had concerns 
about the 1978 plan. 
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Specifically, experience with the 1978 plan hnd -shown us 
several ways to do a better job, and had born out my own concern 
that in certain respects federal requirements imposed in 1978 had 
made the job harder than it needed to be. Between 1978 and 1982, 
Virginia had indeed made good faith efforts to accomplish what 
was promised in 1978, and had made progress although less than 
exther Virginia or O.C.R. wanted with regard to the go.als 
developed in 1978, but O.C.R.'s criteria for acceptance of Adams 
plans had forced Virginia to accept in 1978 programs of action 
that had subsequently proved to be counterproductive. 

In February 1982, I offered in behalf of the Commonwealth to 
prepare and submit a new Adams plan, grounded in experience since 
1978, and in particular to attempt to address the educational 
inequities and disparities in secondary schools that sound 
scholarship identifies as the essential cause of what may be 
lingering vestiges of segregation. Virginia law and Title VI 
clearly prohibit artificial barriers to educational opportunity. 
All of Virginia's state-supported colleges and universities 
subscribed in 1978 to equal opportunity recruitment plans for 
students and faculty and to other measures intended to eliminate 
the possible vestiges of segregation. $adly, the 1978 plan 
included no measures to strengthen secondary school preparation 
for college. Nor did it assign responsibility for linking 
secondary school and collegiate course programs in such a way as 
to guarantee that students would prepare at one level for success 
at the next. Nor did It set altogether realistic goals for 
enhancement of the TBI'S. 

(That the 1978 plan included no educational initiatives to 
address the causes of disparate rates of entry into college, 
rates of progress through college, and rates of progress from 
college to graduate or professional schools provoked considerable 
skepticism among Virginia's school and college leaders back in 
1978. In fact, no Adams plan known to me included educational 
measures to address educational inequities until we submitted our 
1983 amendments. The O.C.R. criteria address mechanical matters 
related to how to count, whom to count, and when to count, not 
substantive matters. For reasons unrelated to Adams, students 
generally have taken fewer substantive high school courses since 
about 1970 than they did before. 

Studies conducted in Virginia since 1978 have established 
that our white students and black students typically pursue 
differentiated courses of study in high school, with white 
students more generally taking college preparatory courses and 
black students more generally taking "general" [neither college 
preparatory nor vocational! courses, Black students who take 
rigorous programs in high school enter college at a rate 
essentially identical to the rate for white students with the 
same courses, but the general pattern of distinction has 
guaranteed, especially in recent years, that fewer black students 
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than white students were prepared to enter college* JKoreover, 
studies conducted in open enrol iment colleges consistently show 
that underprcparcd students more often than not do not graduate.) 

O.C.R. advised us in February 1982 that it had no authority 
to consider a new plan, but that we could expect to hear further 
from O.C.R. about steps that might be taken to strengthen the 
1978 plan. 

Duri ng the winter and spring of i 98 2 L.D.F., and O.C.R. made 
several submissions to the court, L.D.F. contending generally 
that O.C.R. was not doing its job, and O.C.R. responding that it 
was doing what it could. On June 3, 1^82, following additional 
(and productive) discussions, Mr. Dodds of O.C.R. -Philadelphia 
wrote to me that "several serious and longstanding problems with 
the implementation of the (1978) Plan " compelled O.C.R. to 
require Virginia to develop amendments to that document, 
particularly amendments having to do with recruitment of graduate 
and undergraduate students. Virginia agreed to prepare these 
amendments, and negotiations took place throughout the summer, 
culminating in our submission of a discussion document or draft 
in September 1982. 

The September draft resembled the amendments actually 
accepted in January 1983 in essential ways. Most or all major 
points were actually negotiated at the staff level prior to the 
September submission. O.C.R. acknowledged receiving the draft in 
September, but otherwise made no response to it. 

Throughout fall 1982, L.D.F. and O.C.R. continued to argue 
their respective positions in the court. The culmination of this 
exchange came in a hearing in chamber on December 17, 1982. In 
this hearing, L.D.F. *s lawyer argued for a contempt citation 
against Secretary Bell, and Judge Pratt, while expressing doubt 
about issuing the citation, set a hearing date in February for 
consideration of possible actions against both the U.S. 
Department of Education and the several Adams states. 

Immediately following this hearing, Mr. Singleton of 
O.C. R . -Washington and Mr. Dodds of O. C. R. -Phi lade lphia both 
telephoned to let me know that O.C.R. was ready to negotiate 
acceptance of the amendments. We worked on preparations 
throughout the Christmas season. With staff members from the 
Office of the Virginia Attorney General and from the Council of 
Higher Education for Virginia, I met in early January in 
Washington with Mr. Singleton, Mr. Dodds, and members of the 
O.C.R. staff to agree on ground rules for final negotiations. 
Mr. Califa, representing Mr, Singleton, spent several days 
working in Richmond with our staff. By about January 18, the 
amendments reached what amounted to final form. 
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The days between January 16 or so and January 27", when 
Mr. Singleton officially signed the amendments in O.C.R. 's 
behalf, were hectic. Our schedule was tight because the 
amendments included moneys that the Virginia General Assembly, 
which was then beginning its off-year or short session, had to 
appropriate. We had agreed with both O.C.R. and our money 
committees that we would present the amendments at the earliest 
possible date in order to enhance our prospect of gaining the 
necessary appropriations. On January 20, I began my annual 
budget presentation to our House Appropriations Committee at 4:30 
p.m. with the understanding that O.C.R. would accept the 
amendments before 5:00 p.m. so that I could request funding as 
part of my general presentation. Midway the presentation, we 
learned by telephone that O.C.R. could not, in fact, accept the 
amendments, partly because of minor objections to the language, 
but primarily because O.C.R. had lately learned that L.D.F. was 
entitled to a review period of 72 hours before any acceptance. 

On the following day, we reached essential agreement with 
O.C.R. on the points found to be at issue on January 20. Late on 
the nigbt of January 21, a Virginia State Trooper delivered the 
revised amendments to O.C. R. -Washington . As I understand the 
events, O.C.R. reviewed the document during the weekend, and 
delivered •* copy to L.D.F. for review early in the following 
week* 

Thursday, January 27, was the last day to ask for a new 
appropriation without also asking for consideration under 
extraordinary procedures. The timing was close, but at the last 
possible minute O.C.R. received the L.D.F. comments and completed 
its review, and Mr. Singleton signed the acceptance. In the 
Governor's behalf, I went late in the day to both money 
committees to request funding. Both houses passed the 
appropriation without notable dissent. 

Finally, the Committee may be interested in the impact of 
Judge Pratt's March 24 order on Virginia's implementation of the 
1983 amendments. In effect, the order collapses a negotiated 
timetable of three years to some eighty- ten months, but it does 
so without stipulating what the states must do to show the 
•substantial* progress required I have attached to my prepared 
testimony my letter of March 31, 1983, to Mr, Singleton. In this 
letter, I point out that the academic calendar is such that the 
order is inherently defective. We originally offered a set of 
amendments entailing educational reforms that ought to take place 
over about five years. Through hard negotiation, we agreed with 
O.C.R. on a three-year time table. The court's action collapses 
even this abbreviated timetable, albeit on vague terms, and 
thereby makes our 30b even more difficult. 
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Surma ry of the 1983 Amendments 
General Initiatives to Improve Education 

to increase emphasis on academic fundamentals in secondary 
school curricula 

to continue review of standards for certification "of 
teachers 

tonrtview and update standards for accreditation of 
schools 

to enhance collaboration between the state-supported 
colleges and universities and the public schools 

to develop a comprehensive program of guidance 

publications to support effective counseling at all 
levels of schooling, with emphasis on the availability 
of choice and on the role of parents in planning 



Undergraduate students 

to develop programs to increase enrollment of black 
students in the state-supported colleges and 
universities; to increase enrollment of black students 
in traditionally white institutions; to increase 
enrollment of white students in traditionally black 
institutions; to expand the Virginia Community College 
System outreach efforts to high schools 

in support of these general coiwnitments , to promulgate 
goals by which to gauge progress toward increased 
desegregation in each of the three years covered by the 
amendments (appropriate tables, arranged by 
state-supported colleges and universities, appear in 
the amendments) 

to establish pilot summer transition programs for students 
who need intensive academic instruction in the summer 
between high school and college at George Mason 
University, James Madison University, University of 
Virginia, Virginia Polytechnic Institute and State 
University, and William and Mary. 

to include in the Funds for Excellence fa program 

administered by the State Council of Higher Education 
for Virginia) a subprogram to support innovative 
student recruitment and retention programs 

to sponsor at Virginia Commonwealth University a special 
conference on relations between white faculty and black 
students 
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• to complete a transfer guide for Virginia Community 

College System students 

• to conduct a workshop on student retention 



III. Graduate Students 

• to complete a study of retention of graduate students 

• to"cJe"velop within 30 days goals and timetables by which to 

gauge progress in removing numerical disparities in 
graduate student bodies (these goals and timetables are 
to be arranged by institutions and disciplines) 

• to establish a state-wide program to recruit graduate 

students 

• to prepare and distribute sundry publications designed to 

inform college and university seniors about programs 
offered in Virginia ' s* graduate schools 

• to sponsor local programs of information for prospective 

graduate students 

• to promote close relations between graduate and 

undergraduate departments in related disciplines 
throughout the state 

• to double the number of student participants in the 

existing summer program for minority Virginians and to 
create parallel programs at Norfolk State University 
and Virginia State University 

• To increase the size of the existing annual conference for 

prospective graduate students 



IV. Financial Aid 

• to establish a transfer student grant program for students 
moving from the Virginia Community College System to 
other-race senior state-supported institutions, with 
uniform eligibility criteria, the program to be 
administered by community college academic faculties 



V. Faculties 

• to require within sixty days detailed affirmative action 

plans for the faculties of all state-supported colleges 
and universities 
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• to establish a faculty exchange program between the 

traditionally black and traditionally white 
state-supported colleges and universities in Virginia 

• to establish visiting professorships for distinguished 

other-race faculty 

•to fund special faculty development programs at Norfolk 
State University and Virginia State University 

• to 7>ilblicize academic employment in Virginia among black 

graduate students and professors, and to inform 
Virginia's state-supported colleges and universities 
about available candidates for faculty positions 

• to conduct a detailed study of non-retention of other-race 

faculty in state-supported colleges and universities 



VI. Enhancement of the Traditionally Black Institutions 

• to improve management at Virginia State University 

• to improve physical facilities at Norfolk State University 

and Virginia State University (the detailed document 
specifies projects) 

• to continue enhancing high-demand academic programs at 

Norfolk State University and Virginia State University 
(the detailed document specifies programs and 
enhancement measures) 

• to develop properly justified outreach programs for 

Norfolk State University and Virginia State University 

• to develop plans for a joint Virginia State 

University-Virginia Polytechnic Institute and State 
University extension program 

• to develop and implement improved admissions and 

recruitment systems for Norfolk State University and 
Virginia State University 



VII. Biracial Consulting Committee 

• to restructure the existing committee to include both lay 

persons and specialists whose expertise may be of 
special value to the Commonwealth in implementing the 
Plan 

• to assign to the committee specific tasks in support of 

the Plan 
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VIII. Action* to the Requested of the State-Supported Collecea • 
and Universities 

• to prepare rcviaed atudent recruitment plan* within thirty 



* to prepare revised faculty recruitment plana within aixty 



Enhancement of the Traditionally Slack Inatltutlona 

Messra. Simon and CJwarda aaked in their letter that 2 
provide information on meaaurea taken to enhance the 
traditionally black institutions (TBI* a) . Virginia has two auch 
stste -supported universities, Virginia State Univeraity at 
Peteraburg, an 1190 Land Grant inatitution enrolling 
approximately 3,400 full-time and 1,125 part-time atudenta, and 
Norfolk State Univeraity at Norfolk, an urban institution 
enrolling approximately 5,900 full-time and 1,400 part-time 
atudents. Both TBI's have nultiple missions. Their service 
regions are, for example, bnth local and atate-wide. Both have 
large numbers of commuting atudenta enrolled in comprehensive 
undergraduate programa in the major diaciplinea. Both have well 
known specialised programa, including master' a degree programa, 
that attract atudenta from throughout the state. Both offer both 
foundation or remedial and conventional credit couraea. 

The 1983 amendments carry forward enhancement strstegit*s aet 
in the 1971 plan, but with aignificant refinements. The 19?§ 
approach included both programmatic enhancements (new or upgraded 
degree programa, with sufficient reaourcea to bring on new 
faculty) and capital conatruction. In many reapecta, the 1971 
strategy has worked. Enhanced programa now exiat in buainesa, 
nursing, and engineering technology, for example, with regard to 
programmatic enhancement! , the 1993 amendmenta differ fsom the 
1978 plan in that they target fewer programs for more substantial 
enhancements. In each instance, the 1913 amendments detail 
specific goals (i.e., accreditation by a certain date, or 
acceptance of degrees by licensure boards by a certain date) . 
The 1978 plan did not include funds for specific enhancement of 
library collections and support services. The 1963 amendmenta 
do. 

In certain respects, the 1963 amendmenta address problems 
that became apparent under the 1978 plan. To deal with the need 
constantly to upgrade faculty skills and to promote original 
research, the 1983 amendments include the first stste~funded 
sabbatical programs ever created in Virginia, as well as programs 
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to support exchange of faculty anong institutions. To deal with 
* significant enrol lcrent decline at V.S.U. and with the need for 
t modern recruitment capabilities at N.S.U., the 1993 amendments 

include specific enhancements of admissions offices. To deal 
with a significant nanagement problem that developed at V.S.U. 
between 1979 and 1982, the 1983 amendments include funding for 
new personnel and for improved computer support. 

» 

The 1978 plan provided substantial n'.w construction at both 
TBI's. At— ILS.U. , these improvements h«ve taken place on 
schedule. At V.S.U., an internal disagreement concerning the 
design and ui>e of a building seated for renovation has delayed 
completion of the 1978 building program. The 1983 amendments 
provide for additional capital expenditures in support of 
specific academic programs at each TBI In addition, they provide 
that the state will monitor completion of the stalled 
Hunter-McDaniel project at V.S.U. 

Doth TBI's still have substantial needs. N.S.U. faces 
rising enrollments, and has several high-demand programs that 
will require improved facilities in the future. V.S.U. has lost 
enrollment in recent years, and it faces a substantial federal 
claim with regard to allegedly improper management of financial 
aid programs. The staff of our Council of Hlghei Education and I 
continue to work with both TBI's to guarantee systematic 
development of comprehensive plans that will justify future 
legislative support, and (in the instance of V.S.U.) to assist 
campus officials in remedying identified problems and gaining 
optimal benefit from the enhancement budgeta. 



Summary Comments 

It is obvious, I think, that many of the initiatives 
contained in the 1983 amendments are nothing more than sound 
educational policy. The schedules might have been different 
without O.C.R. and Adams, but Virginia would have moved in 
directions like these regardless of the case. The comprehensive 
publications program, for example, was one of Governor Robb's 
first educational initiatives. Enhancement of the TBI's makes 
excellent sense both as a remedy to past inequities and as a way 
to improve educational services to Virginians. 

The time tables are another matter. We proposed a five-year 
time table because changing high schools takes time. O.C.R. 
apparently felt that L.D.F. t.ould not accept a second five-year 
plan. After long and hard bargaining, we agreed on three years, 
which was midway between our preference and O.C.R. *s, which was 
one year. Our position on this matter is that the 1978 plans 
have failed to achieve certain of their objectives because of the 
criteria, including the time tables, and not in spite of them — 
that federal requirements made sound educational policy hard to 
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develop under the 1978 plans. L.D.F., on the other hand. h*s 
wanted to treat the criteria as though they had the force of law, 
and consequently O.C.R. has been unable to accept educationally 
reasonable treasures. Obviously, the Kirch 24 order makes what we 
sec as a short time table (three years) even shorter -- or seems 
to. 

I should make clear that Virginia's colleges and schools 
have cooperated fully in our efforts to implement the 1983 
amendment s, n otwithstanding the collapsing of the tine tables. 
Acting on their own,, many of the colleges have continued 
recruiting students well after their customary deadlines. 
Represent a tives of all of our four-year state- supported 
institutions are visiting community colleges now to seek 
addi tiona 1 other -race applicants for transfer admission — and of 
course also to build firmer ties to the community colleges. Kany 
new students have already been identified. While no one knows 
what the court means by "substantial" progress. I on confident 
that we have already made substantial progress, and that O.C.R. ' s 
review next winter will support this judgment. 

Our relations with O.C.R. since February 1982 have had their 
high points and their low points. Generally speaking, we have 
found O.C.R. 's negotiators to be diligent and forceful. O.C.R. 
has in no respect backed away from requiring full compliance with 
Title VI and with the court's orders. At the same time. O.C.R. 
has been willing to consider evidence from many sources to show 
that better ways exist to do the )ob. The lew points of our 
dealings with O.C.R. probably came in late September or early 
October, when someone in Washington leaked the discussion draft 
after O.C.R. had asked us to keep it a confidential document 
pending final negotiations, and on January 20, when O.C.R. could 
not provide the promised acceptance signature. The high points 
have been numerous. Messrs. Dodds. Singleton, and their staffs 
have addressed very complex educational problems with us. They 
have worked diligently to understand the peculiarities of 
institutional governance in Virginia -- not an easy chore. They 
have suggested sources of technical expertise in several 
instances . 

L.D.F. has sometimes been a problem. I have attached to 
this statement a copy of L.D.F. ' s comments on the 1983 
amendment s. y along with my response to those comments. From these 
documents , t it will be apparent that we believe that L.D.F. missed 
the point of the amendments, and in addition criticized them on 
invalid grounds. L.D.F. may well have thought better of the 
matter. In the February hearing that preceded the March 24 
order. L.D.F. 's lawyer omitted many of the less supportable 
allegations made in the written comments. Perhaps of greater 
lnoact. L.D.F. has seemed from time to time not to grasp- the 
distinction between quotas and the goals and time tables 
appropriate in Title VI actions. The court has been clear since 
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1977 on the purposes of goals and time tables. My own analysis 
of L.D.F. 's various pleadings, as they are reported in the court 
documents, is that L.D.F. has consistently argued for enforcement 
proceedings on grounds that the numbers have not been achieved. 
That L.D.F. continues to construe goals as quotas complicates the 
case for everyone. 

Ultimately. Virginia has attempted since January 1952 to 
work in partnership with O.C.R. (arJ indirectly with L.D.F. and 
the court, although we have no real link to either) to achieve 
genuine eqrrtity of opportunity in our state-supported 
institutions of higher education. We find little or no evidence 
that de lure segregation has left genuine vestiges in the state. 
IndeedT a study done in 1982 as background to our initial 
negotiations with O.C.R. identifies several causes of disparate 
entrance rates and the like. The after effects of de jure 
segregation in Virginia's state-supported colleges and 
universities are not among them. Econo.nic deprivation, racially 
differentiated course programs in high schools, and other factors 
common to all states, not merely to Virginia* are high on the 
list . 

Our compliance effort is part of a more general effort to 
improve schooling in the state for all of our students -- black 
and white, college-bound and vocational, rural, suburban, and 
urban. The report of the National Commission on Excellence in 
Education, the several publications of the College Board's 
EOuality Project, and virtually all other current analyses of how 
best to remedy the educational ills of recent years support the 
essential stance taken in the 1983 amendments. W© are confident 
that we are building more viable futures for all of our children 
by working to eliminate the educational causes of educational 
disadvantage. We believe that O.C.R. has come to support the 
essential thesis that one cannot remedy long term educational 
disparities after high school, that instead one must begin early 
with sound curricula, clear guidance, and diligent instruction. 
We are confident that L.D.F. and the court will also adopt this 
approach as results become availaole. 
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Preface 

The following amendments to The Virginia Plan for Equal 
Opportunity ; n State-Suooorted Institutions oi Higher Educa tion, 
as revised m 1978 , are submitted to tne Ofrice zot Civil Rights 
in response to a request addressed by Dewey E. Dodds, Director of 
the Region III Office for civil Rights, to Virginia Secretary of 
Education Jchn T. Casteen, III, on June 3, 1982. This submission 
evidences Virginia's determination to improve the 1978 Plan to 
ensure equal educatioral opportunity through educationalT7"sound 
and realistic measures. 

Due consideration of certain essential features of Virginia's 
system of higher education must underlie an effective 
plan. Among these essentials are the statutory autonomy of our 
state-supported colleges and universities, the distinctive 
natures of our two traditionally black instituticns (TBI's), the 
authority of our General Assembly and of the several boards 
created by that body to govern our state-supported colleges and 
universities, and the relationship of secondary and 
post-secondary education. 

Much of what follows derives from a program of educational 
reform and emphasis undertaken by Governor Robb when he came into 
office. These amendments proceed on the fundamental principles 
that one builds at each level of education for success in the 
next, that students make informed choices as to how they will 
progress through school and college only when the links between 
levels are clearly explained and only after appropriate classroom 
instruction and counseling, especially in secondary schools. 

Educational and social conditions, in Virginia and through- 
out the nation, have changed during the years since the Virginia 
1978 Plan was approved. Despite the statistical trends alleged 
in «r. Dodds' letter of June 3, it must be observed that 
Virginia's success in implementing the 1978 Plan differs in no 
significant respect from experience in other states, and that the 
condition of equal opportunity in Virginia's state-supported 
colleges and universities differs in no significant respect from 
the national record. The current statistical trends are in no 
sense a product of a lack of good faith ccwnitment en Virginia's 
part or on the parts of Virginia's educational agencies ^nd 
institutions. Notably, OCR has made no claim to the contrary. 

Access to and success in post-secondary studies have changed 
in recent years. Educational opportunity for black students (and 
for Hispanic American, blue collar* inner city, and rural 
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students) has not greatly improved in an era of quotas, goals, 
and other mechanisms intended to assure equality of access. 
National programs sponsored by the College Board, the Ford and 
Carnegie foundations, and others attest a new climate of concern 
about the human costs of diminished emphasis on the traditional 
academic subjects in America's high schools. 

These amendments have been developed over the course of six 
months in collaboration with specialists and practitioners in the 
field of education. They represent our best collective judgment 
as to steps that should succeed in light of changed circumstances 
since 1978. We do not believe that immediate or emergency 
solutions will reverse the statistical trends in Virginia in any 
efficient and meaningful way. Good solutions will address the 
essential nature of education. 

We propose only the amendments stipulated herein. The 
elements of the 1978 Plan shall continue, except as superseded by 
these amendments. 

We look forward to working with OCR and with the education- 
al community in Virginia in implementing these amendments. We 
acknowledge and appreciate the assistance rendered us by the OCR 
staff while we developed these proposals. s. 
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General Initiatives to Improve Education 



Background Statement 



Virginia shares the concern of many educators that black 
students throughout the country have not gamed as much educa- 
tional ground in recent years as expected. Proportionally fewer 
black students than white students are reported to be graduating 
from high school, entering college, graduating from college, and 
entering graduate and professional schools. 

Educational reform initiatives are widespread at this time, 
and Virginia has taken a prominent place in this movement. The 
Southern Regional Education Board's Task Force on Higher Educa- 
tion and the Schools, the College Board's EQuality Project, the 
U.S. Secretary of Education's call for a more rigorous approach 
to the academic basics, and sundry other i-.itiatives reflect the 
recent realization that the nation must change its educational 
philosophy m order to achieve more positive results in our 
schools. in general, the formulators of these initiatives * v 
acknowledge the difficulties that confront black students in 
schools where substance, structure, and sequence have lost their 
rightful place. 

Conditions have changed dramatically since 1978. Neither we 
nor OCR can predict the direction of change over the course of 
the next five years. What we can do, and will do as the Common- 
wealth's designated officials, is undertake every reasonable 
measure that will by realistic standards improve the statistical 
trends and at the same time ensure equal educational opportunity 
for all of Virginia's citizens. The following paragraphs de- 
scribe efforts recently begun at the initiative of the Governor 
Charles S. Robb. They are evidence of the Commonwealth's 
commitment to improve educational opportunity for all of its 
students. The Governor has identified the pursuit of these 
initiatives, as well as the implementation of the more specific 
objectives described in these amendments, as priorities for the 
institutions of higher education during the 1984-86 biennium. 
Accordingly, the Governor will allocate resources to the 
institutions commensurate with their commitment to adopt and 
implement the objectives identified in this document. The 
attachment tothese amendments includes materials from the 
Secretary of Education to the institutions outlining the 
Governor's priorities f c r 1984-1986. 
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Educational Reform in Virginia 

Governor Charles S. Robb has set into motion a series of 
basic reforms in Virginia's schools and colleges. These reforms 
have been detailed at length in a series of major policy 
addresses, three of which are attached as an Appendix to this 
document. The essential features of these reforms include: 

emphasis on early and effective remedial education in our 
public schools (an initiative funded in part by the 1982 General 
Assembly) • 

greater emphasis on the core academic subjects for all of 
our students , but especially for those who show promise of 
continuing their schooling (academic or vocational) after high 
school (also funded in part by the 1982 General Assembly); 

greater clarity and pragmatism in college admissions stan- 
dards with emphasis on telling students in advance what prepara- 
tion is necessary to success in college and helping high schools 
promote programs of study that work (an initiative already 
addressed by several task forces of college and university 
facul t les) ; 



greater emphasis on effectiveness and quality in all college 
programs, with an eye toward improving graduation rates (initi- 
atives undertaken by the Council of Higher Education); 

a new emphasis on sound management in our colleges and 
universities; 

adequate compensation for teachers and meaningful standards 
of competence for teachers (initiatives addressed in 1982 by both 
the General Assembly and the Board of Education); 

and greater collegiality within education , and between 
education and the private sector , in support of joint educational 
and economic development. 

Of particular importance with regard to the educational 
rights of black citizens are the following: 



Increased emphasis on the academic basics . The Governor his 
pressed for a more complete high school program for all students. 
Over half of Virginia's high school graduates continue education 
•after high school. Studies completed by the Tayloe Murphy 
Institute of the University of Virginia in connection with the 
1978 Plan make clear that no more than half of those who go on 
have actually taken the recommended courses in high school. 
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The disparity between courses needed and courses taken is far 
greater for black students t>;an for white students. 



Revised standards for certification of teachers . The Board 
of Education, acting at the insistence oi the General Assembly, 
revised its methods of certifying teachers in 1982. The new 
standards put greater emphasis on academic (as opposed to profes- 
sional or method-based) training for new teachers, and on peer 
evaluations and review. 



Revised standards for school accreditation . The State 
Superintendent of Public Instruction has proposed to the Board of 
education a change from accreditation of schools on the basis of 
essentially physical standards (what a school is) to accredita- 
tion on the basis of educational quality (what""a school does). 
The package of reforms includes provision for more and better 
courses in mathematics and science, subject areas in which black 
students have enrolled less often in recent years, and for a 
*ull-time attendance rule for all students except those excused 
by district superintendents. Like most states, Virginia has not 
required full-time enrollment in recent years. Consequently, 
many students choose to take less than a full load in the junior 
end senior years, and ultimately leave school without mastering 
the essential skills. 



Expanded programs of collegia! action within education . The 
Governor and Secretary of Education have promoted collaborative 
action to improve education. The Department of Education and 
Council of Higher Education have begun this year to sponsor 
special training sessions for secondary school guidance officers 
as well as seminars that bring together secondary school and 
college teachers and administrators in order to improve the 
information (including admissions and financial aid material) 
given to students from grade six through high school, to upgrade 
guidance services, and to make colleges and universities more 
responsive to the needs of high schools. 



Publications programs . The Governor and Secretary of 
Education have begun developing new publications of a kind not 
previously available to students in American schools. Based on 
publications used m the schools of France, these publications 
will include a basic descriptive poster that will hang in every 
school' room in the Commonwealth. This poster will show the broad 
pattern of education from pre-school through post-doctoral 
programs, with emphasis on hew students Can prepare at each level 
of education for success in che next. Related booklets will 
include one to be distributed to parents when new babies leave 
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the hospital And others aimed at students and their parents at 
each point when students make major choices of what to study. A 
piece r.ov nearly ready for the press standardizes the links 
between community ccllege course programs and those of the 
four-year colleges so that students can plan their lower division 
studies with full knowledge of the entrance and graduation 
requirements of the seniox colleges and universities to "Which 
they will eventually transfer. Each publication will stress the 
collective responsibilities of parents and children, the links 
between study at each level of education and what comes after, 
way$ to change choices made previously, financial aid, and 
support available to students with special needs or interests. 

Taken together, the Commonwealth* s commitment to expanded 
programs of collwgial action and publications is intended to 
ensure that students and their parents have early access to 
educational and career choice materials. To assist in 
publicizing the availability of this information, the Council of 
Higher Education and the Board of Education will produce and 
disseminate public service television and radio advertisements 
intended not only to announce where and how to obtain the 
information, but also to stress the benefits of attending 
col lege . 



To i-splement the commitment in 1983-1984, the Governor will 
request 5125,000 for the two activities. At least this amount 
will be requested for each remaining year during the life of the 
Plan. 
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Undergraduate Students 



Background 

Recent years have seen redoubled efforts to recruit 
other-race students to Virginia's state-supported colleges and 
universities, particularly to the senior traditionally white 
institutions. To emphasize its commitment, the Ccnmonwealth 
voluntarily agreed in 1978 to establish numerical objectives 
under which the state pledged a cood faith effort to enroll 
additional black students with two primary intentions! to 
achieve parity for the system as a whole; and to eliminate or 
decrease considerably the disparity in black enrollment at the 
traditionally white institutions, taken as a whole; To achieve 
the second objective, each TWI committed itself to attempt to 
recruit a specified number of additional black first-time 
students by the last year of the 1978 Plan (1982-83). 

The Commonwealth and the individual institutions have, since 
1978, acted in good faith to eliminate the disparity for the** 
system and to achieve the numerical objectives specified in the 
Plan for the TWI's. We have made progress, but slowly, in part 
because because the pool of black high school graduates who are 
prepared for ad.-nission to college has not been sufficient to 
allow the institutions to meet the numerical objectives. A 1980 
study conducted for the Council of Higher Education by the Tayloe 
Murphy Institute at the University of Virginia revealed that only 
26.8 percent of our black high school seniors were enrolled in 
college preparatory prograns, while 43.2 percent of the white 
high school seniors were enrolled in the college oreparatory 
track. 

To remedy this situation, these amendments include several 
proposals to improve the preparation of black (and other) 
students at the secondary level and to make certain that all 
students, beginning at least at the middle school level, are 
better informed about college opportunities (including admissions 
requirements) prior to entering high school. 

A second, continuing problem for the Commonwealth has been 
an inability to resolve with the Office for Civil Rights the 
specific method by which Virginia's progress toward enrolling 
additional black students at the traditionally white institutions 
is to be measured. The 1978 Plan concentrates on first- time 
students. Its numerical objectives were developed from a dispar- 
ity calculated from base numbers that included first-time in- 
state and out-of-state freshman students. Yet the Office for 
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Civil Rights' Criteria , which were published about the time the 
Plan was completed, specified that the disparity was to be 
calculated on the basis of first-time, in-state freshmen and 
transfer students. 

To measure accurately the progress of Virginia's TWI's, the 
Commonwealth adopts in these amendments the method specified in 
the Criteria , as published in the Federal Register , in revising 
the numerical objectives. This method entails counting only 
in-state freshmen and transfer students in calculating the 
disparities and in measuring the progress of the TWl's toward 
meeting their objectives. 



The Commonwealth's Commitments 

I . Increasing the Enrollment of Black Students in the Statewide 
Public System cf Higher Education 

Criterion : For two-year and four-year undergraduate 
public higher education institutions in the state 
system, taken as a whole, the proportion of black 
high school graduates throughout the state who enter v 
such institutions shall be at least equal to the 
proportion of white high school graduates throughout 
the state who enter such institutions. 

Virginia re-af firms her commitment to the objective that for 
two-year and four-year undergraduate public higher education 
institutions in the state system, taken as a whole, the propor- 
tion of black high school graduates throughout the state who 
enter such institutions shall be at least equal to the proportion 
of white high school graduates who enter such institutions. In 
re-affirming this and other commitments in this section, the 
Commonwealth rejects accepting a "quota" for the system, for any 
group of institutions, or for any individual institution. 
Instead, the numerical objectives are established as evidence of 
Virginia's good faith intention to eliminate such disparities as 
may exist and as a means to measure progress toward ensuring 
equal opportunity for all citizens. 

Virginia had 13,668 black high school graduates and SI, 774 
white graduates in 1978. In the Fall of 1978, as shown in 
Table I , 4,292 blacx students and 20,749 white students enrolled 
as fir st-time m freshmen in Virginia's state-supported colleges and 
universities. " The proportion of white high school graduates who 
enrolled in the state-supported colleges and universities ex- 
ceeded the proportion of black high school graduates who enrolled 
by 8.7 per cent. To reach parity in that year, the 
state-supported colleges and universities would have had to 
enroll an additional 1,185 black first-time students. 
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Through these amendments, the Commonwealth will attempt in 
good faith to eliminate any disparity for the system as a whole 
curing th« tine covered by the revised Plan. The numerical 
objectives set later in this section for~tKe traditionally white 
colleges and universities, taken as a whole, will assist the 
Commonwealth in meeting this goal. In addition, the Commonwealth 
will seek to eliminate the disparity by setting objective* for 
the two-year colleges. 

eM . In X * 19 ' * he two-year colleges enrolled 1,770 black freshman 
students to undergraduate study. This number was 41.2 per cent 
of the total number of black freshmen in the state-supported 
colleges and universities. Had the system enrolled enough black 
students to achieve parity in that year, the two-year colleges 
wou.d have enrolled an additional 557 freshman black students. 
The Virginia Community College System and Richard Bland College 
will attempt during the terra covered by these amendments to 
enroll an additional 557 black students. The numerical 
objectives for the individual community colleges and for Richard 
Bland College are displayed in Table 5. 

2 * Increasi ng the Enrollment of Black Students at the 
Traditionally white Institutions \ 

Criterion : There shall be an annual increase, to be 
specified by the f.tate system, in the proportion of black 
students in the traditionally white four-yeai undergraduate 
public higher education institutions in the state system 
taken as & whole and in each such institution} and the 
disparity between the proportion of black high school 
graduates and the proportion of- white high school 
graduates entering traditionally white four-year 
undergraduate public higher education institutions in the 
state systea {chsll be reduced). . . by at least fifty 
percent by the academic year 1985-1986. However, this shall 
not require (the) state to increase by that date Llack 
student admissions by more than 150 percent above the 
admissions for the academic year of 1978-1979. 

The 1978 data reveal a disparity between the proportion of 
black and white seniors who graduated from Virginia's high 
schools and the proportion who enrolled as first-time students in 
the state-supported, four-year, traditionally white colleges and 
universities. .The Commonv, A lth will attempt *o increase annually 
the proportion of black Virginians enrolling in the state- 
suppcrted, four-year, traditionally white colleges and univer- 
sities as first-time freshmen and transfer students. 

These colleges and universities had 1,092 "within state 
first-time freshmen and transfer enrollees - in 1978 (table 2). 
The pool of black high school and two-year college graduates in 
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that year was 14,284. The entrance rate f?r black students Into 
the senior state-supported colleges and universities was 7.6 per 
cent. In the sane year, these colleges and universities enrolled 
16,510 first-time freshmen and transfer white enrollees when 
there were 56,876 white high school and two-year college 
graduates. The entrance rate for white students was 29 per cent. 
The difference in entrance rates between white and black students 
was 21. 4 per cent. 

TO meet its objectives under the OCR Criteria , Virginia oust 
eliminate at least one-half of the difference in the 1971 en- 
trance rate (10.7 per cent) or enroll ISO per cent more black 
first-time freshmen and transfer students than were enrolled in 
the TWX's, taken as a whole, in 1978. Actual entrance rates vary 
from year to year. Accordingly, one cannot determine in advance 
the number of students necessary to reduce the difference by 10.7 
per cent in the last year covered by these amendments 
(1985-1986). The Commonwealth will, however, attempt to 
eliminate at least one-half of the difference (10.7 per cent) by 
the end of the Plan , but with the stipulation that it will not be 
necessary for the Commonwealth to enroll more than 1,638 
additional first-time freshmen and first-time transfer students 
in order to satisfy this particular criterion. The total number 
of students who must be enrolled in order to meet the objective 
in the la3t year of the Plan is 2,730. 

The numerical objectives for each institution appear in 
Tables 3 and 4. The institutional Objectives are based on (1) 
the number of within-state black first-time freshmen and 
first-time transfer students at each TwI in 1978, (2) the 
difference between the entrance rate of within-state black and 
white first-time freshmen and first-time transfer students at 
each institution, and (3) the actual number of within-state black 
first-time freshmen and first-time transfer students at each 
institution in 1982. Since parity exists for the entrance rate 
of black first-time freshmen and first-time transfer students at 
Christopher Newport College and Virginia Commonwealth University, 
the 1982 enrollment level for these institutions was held 
constant for the remaining years of the Plan. As a group, the 
othsr TWI's will attempt to accomplish 25 percent of the total 
objective in 1983, 3S percent in 1984, and 40 percent in 1985. 

It is important to note here the potential difficulty that 
Virginia will face in order to achieve the stated objectives over 
a three-year period. According to recent research on Virginia's 
high school graduates, only 26.8 percent of the black high school 
graduates had'been enrolled in the college-preparatory program. 
Many of the activities (the Better Information Project, revised 
standards for school accreditation, publications program, etc.) 
described in other sections of these amendments are designed to 
address this problem. Five years is a more realistic period of 
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tine to increase the pool of students In hi9h school who are 
prepared to move into collect. Nonetheless, the traditionally 
white *tate-aupported senior institutions will make a good faith 
effort to accomplish during the next three years the objectives 
set for*h in these amendments. 

To assist the state-supported colleges and universities in 
attracting and enrolling additional other-race, in-state, 
transfer students, the Commonwealth will establish a transfer 
students' scholarship program. This program will provide partial 
support for transfer students who graduate from the tvo-year 
institutions. The proposal is detailed in the Financial Aid 
section of these amendments. 

The following understandings will be in effect during the 
years covered by ';hese amendments: 

a. 197« data will be the base for the calculation of 
student enrollment disparities and the establishment oi the 
numerical goals for the state-supported system as a whole and for 
any college or university or colleges or universities in it. The 
data to be used *n determining disparities and in setting objec- 
tives for the state-supported system as a whole are •first-time 
freshman students within state only.' The data to be used i* 
determining disparities and setting numerical objectives for the 
TaI'w, taken as a whole, are "first-time freshmen and transfer 
students within state only.* 

b. Tfte Commonwealth's central objective is to eliminate the 
disparity in entrance rates for black atudents. The state will 
attempt to eliminate the entire diaparity in the entrance rate of 
black students to the public system. Fcr the TWI's, taken as a 
group, the Commonwealth may, by the last yc*r of the Plan , 
eliminate one-half of the difference in the attendanceTate 
between black and white students in 1$7I (10.7 per cent). 
However, the maximum number of additional black *first-time 
freshmen and transfer students within state* to be enrolled by 
the TWl's, taken as a whole, in order to satisfy the appropriate 
criterion is ISO per cent greater than the number enrolled by 
these colleges and universities, taken as a group, in l*7i. 

c. In meeting the numerical objectives specified in these 
amendments, the colleges and universities may count first-time 
freshmen, regardless of when they graduated from high school, and 
(as appropriate) first-time transfer students from the two-yerr 
colleges, regardless of whin they last attended the two-year 
college. 

d. In assessing its annual progress, each college or 
university will be gi^en credit for all unduplicated within- 
state, first-time fieshnen and transfer students who enroll 
during either semester (or equivalent tuna) of the academic year. 
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The Council of Higher Education will collect data twice each year 
in order to measure annual progress. The yearlv determination of 
Virginia's progress toward meeting the numerical goals in these 
amendments will be made in the August narrative report to OCR and 
not in the earlier data submission, which gees to OCR in February 
or .March of each year. 

e. In addition to unduplicated students who enroll through- 
out the regular session, a college or university may count, in 
the Tail semester, all in-state, first-time freshmen and transfer 
students w^o entered the institution during the summer term and 
who re-enrolled in the rail. 

f. These amendments will be in force for three years, 
beginning w;th the 1983-34 academic year and terminating with the 
conclusion of the 1985-1986 academic year. The three-year 
period, insisted upon by OCR, recognises that real change takes 
time. Nonetheless, it may not provide sufficient time for 
Virginia's new educational initiatives significantly to increase 
the pool of black high school graduates eligible to enter 
college. In this interim period, therefore, the Commonwealth 
will focus on increasing transfer of black students from the 
two-year institutions. 

g. Failure to meet a numerical objective shall not be 
prima facie evidence that the Commonwealth or any college or 
university has not acted in good faith to meet the objectives 
specified in this section. 

3 . Increasing the Enrollment of white Students at the 
Traditionally Black Institutions 

Criterion : (Increase} the total number of white 
students attending traditionally black institutions. 

The OCR Criteria indicate that "Increased participation by 
white students at traditionally black institutions must be a part 
of the process of desegregation of the statewide system of higher 
education.* The 1978 Plan committed the Commonwealth to estab- 
lish numerical objectives to increase white enrollment at the 
TBI's beginning in September 1979. Subsequently, OCR delayed 
implementation of this section until the two TBI's could begin to 
benefit from the state's efforts toward enhancement. 

Because the 1978 Plan has been in effect for almost four 
years , "durirg "which time the state has provided significant 
funding to enhance the TBI's, the Commonwealth will now set 
initial numerical objectives for the enrollment of additional 
white students in the TBI's. The numerical objectives for white 
students at the TBI's are not final objectives, but interim 
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benchmark numbers. Additional objectives will be established as 

the institutions gain strength and attractiveness to all students 

through improved facilities and academic programs. The 'nit'al 

objective for the T^I's, taken together, will be 15.5 per" cent of 

total first-time freshman and fir<t-time transfer enrollment a 

? :° ? 2 r .^ lon co: *P ar * ble to the representation of black students at 
the T» Is. 

The interim numerical objectives for each TBI in the last 
year covered by these amendments are shown in Table 6. The 
distribution between the two TBI's of the additional white 
students needed in that year was determined on the basis of 1978 
enrollment rates, under which S3. 2 percent of the white 
-lrst-time students in the TBI's were at Norfolk State University 
ar.d 36.3 percent were at Virginia state University .The objectives 
.or each year covered by the amendments are presented in Table 7. 

4. Standing the Virginia Community College System Outreach 
Efforts to High Schools" 

The Virginia Community College System continues to play a 
major role toward providing equal access to higher education for 
all students of the Commonwealth. In 1978, the VCCS enrolled 
1,730 black first-time freshman students. This number was 40.3 
per cent of the total number of black freshman students at the 
state-supported colleges and universities. The Virginia 
Conuaur.it y College System will attempt to enroll an additional 507 
black freshman students by the 1985-1986 academic year (the final 
year covered by these amendments). 

To help achieve the above commitment, the VCCS will 
implement an outreach program to the high schools in Virginia. 
The primary components of the outreach program are outlined 
be low . 

1. Adrissions personnel of each college will visit 
every high school in its service area with a substantial 
number of black high school students. 

2. Students and counselors of the high school (with a 
substantial number of black students) in the college service 
area will be invited to the college campuses for soecial 
tours. 

3. information on college programs, financial aid, and 
career opportunities will be made available to students, 
counselors, and parents of high school students (with a 
substantial number of black students) in the service area of 
the college . 
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5. Developing a Program to Assist In Recruiting and 

Retaining Students; The Virginia Student Transition 
Program . 

The Commonwealth will establish, in the summer of 1983, a 
Virginia Student Transition Program at selected senior 
state-supported institutions. The purpose oi the program is to 
provide tutoring, instruction in study methods, and counseling 
for black Virginia students who have been accepted as full-time 
freshmen or transfer students and who have anticipated or actual 
academic deficiencies. 

Although each participating institution will determine the 
students to be selected for its program, the focus will be on 
students who might be rr-"\rded as "high risk" students for that 
institution. Typically* 4 "high risk" student for purposes of 
this program is one whose Scholastic Aptitude Test (SAT) scores 
are lower than the average for the particular institution, whose 
high school grades may be slightly less than a "B" average, and 
whose Immediate family may be economically disadvantaged or have 
had no previous college experience. 

Initial state funding will be requested for a pilot prograa 
Involving approximately 200 entering students, 40 each at George 
Mason University, James Madison University, the University of 
Virginia, Virginia Polytechnic Institute and State University, 
and The College of William and Mary. The student recruitment 
plans of these institutions will provide details as to how each 
institution proposes to implement the program. The Council of 
Higher Education, which reviews the plans and monitors thair 
implementation, will continuously review this program and will 
evaluate its success at the end 'of its first year of operation. 
The Council's Admissions and Articulation Advisory Committee, 
composed of the chief admissions officers of the institutions, 
will assist in the review of the program. If the program is 
judged to be successful, additional funding may be requested to 
extend the program to other senior institutions which might wish 
to participate. 

The Governor will request $200,000 for the operation of the 
program in 1983 and at least that amount, depending on the number 
of institutions participating in the program, for sach remaining 
year of the Plan . 

Because the state funds provided will be used solely for the 
operation of the program, the participating institutions will be 
encouraged to'make available summer work-study opportunities for 
the students. In this way, the students- will be able to 
compensate, in part, for any lost summer earnings and also be 
able to meet the student self-help expectation required of 
students applying for institutional financial eid for the 
academic year. 
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6. Assisting Institutions to Improve Their Student 

Recruitment and Retention Techniques: The Fund to 
Improve Student Recruitment and Retention . 

The Council of Higher Education currently Administers a 
Funds for Excellence Program under which the state-supported 
institutions seek special assistance for particular programs 
which are already judged to be of high quality or whicn have the 
potential for excellence. The funds are competitively awarded to 
the institutions, which submit proposals detailing how the use of 
such funds will enhance their programs. 

The Governor will'request special funding to establish a 
subprogram under the Funds for Excellence Program to encourage 
the Institutions to put into operation imaginative and innovative 
student recruitment and retention programs. Although the 
institutions are heavily engaged in both activities at the 
present time, the limited state resources do not afford a broad 
opportunity for then to test new and different ways to attract 
and retain students, especially minority students, in the state 
system.* The establishment of this subprogram will enable each 
institution to draw upon its collective Knowledge and wisdom to 
prepare and submit proposals which offer alternative solutions to 
these problems. The ideas judged to be best can then be tested 
and the results shared with all of the state-supported ^ 
institutions. 

To initiate the program in the 1983-1984 academic year, the 
Governor will request $200,000. At least that amount will be 
requested for each remaining year of the life of the Plar . The 
institutions, in their student recruitment plans, will be asked 
to commit to participate in the program. 

As part of its responsibility in administering the program, 
the Council will widely publicize the program at the institutions 
in order that faculty and staff who might have innovative 
recruitment and retention ideas will be encouraged to develop 
proposals. In addition, the Council will annually sponsor a 
dissemination conference at which the proposals which are funded, 
and the results of their implementation, may be discussed by 
officials from all of the institutions. 

If, after funding proposals under this program in any given 
year, the Council determines that additional, unallocated funds 
remain, the Secretary of Education will approve the transfer of 
those funds to other prcarar.s under the Plan . 



7. Holding a Conference on White Faculty and Black Students 



The State Council of Higher Education and the Center for 
Improving Teacher Effectiveness (CITE) of Virginia Commonwealth 
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University will co-sponsor a conference during March, 1983. Three 
assumptions underlie the conference. First, faculty must becone 
cognizant of their own race-related assumptions before they can 
teach black students more effectively. Second, faculty must be 
willing to treat race-related subject matter in appropriate 
courses frankly and directly. Third, if white faculty agree to 
help each other address racial issues, they are more lively to be 
successful teachers. The participation of key institutional 
faculty, particularly full-time senior faculty who are opinion 
leaders on campus and who have a personal commitment to the 
subject, will be sought. Institutions will be asked to send 
teams of two white faculty so that they can help each other 
implement the suggestions made in the conference. Such 
collaborative efforts to improve teaching will, we believe, lead 
to greater retention of black students. 



8. Completing a Transfer Guide for Virginia Community 
College System Stodents . 

Virginia higher education will publish a statewide guide of 
transfer policies between community colleges and senior 
institutions. The guide will contain (1) a description of the 
policies and procedures governing student transfer, (2) the ** 
Virginia Community College System degree programs accepted to 
transfer by each of the senior institutions, and (3) a listing of 
the VCCS courses accepted by each of the senior institutions. 
Publication will be in the Spring of 1983, with broad 
distribution primarily through community colleges. 



9. Setting a Statewide Workshop on Student Retention . 

A statewide workshop on student retention at Virginia' s 
colleges and universities will be sponsored by the Council of 
Higher Education during the Fall of 1983. The workshop will 
develop an institutional model for student retention and will 
serve as a forum for the exchange student retention information 
among institutional representatives. Dr. Peggy Richmond, 
President of Research and Evaluation Associates, will assist the 
Council staff in planning the workshop. Dr. Richmond's 
assistance will be made available under a grant from the Office 
for Civil Rights. The initial planning will be conducted in 
February 1983. 
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Graduate Student Enrollments 



Background statement 

Black students are disproportionally represented in virtual* 
ly all graduate disciplines, with concentrations in education and 
certain social sciences, but severe disparities in most profes- 
sional disciplines and particularly in the high demand disci- 
plines of law, medicine, and business administration. In the 
core academic areas, black candidates for the Ph. 0. are rare. By 
most reports, they are rarer now than they were in the past. 
These conditions are not peculiar to Virginia. Indeed, they 
persist throughout the nation, and they figure largely in current 
national efforts to improve higher education's performance with 
regard to the progress of non-white students. 



The Commonwealth's Commitments \ 



I. Retention Study . Before July I, 1983, the Council of 
Higher Education will complete its on-going study of graduate 
enrollment and retention rates in all state-supported colleges 
and universities, and share the results with OCR. 



2. Goals and Timetables . Within 30 days following the 
acceptance oy OCR of these amendments, the Secretary will submit 
goals and timetables by which to gauge progress in removing the 
numerical disparities in graduate student bodies. These goals 
and timetables will conform to the graduate disciplines 
identified by OCR xn the Plan . 



3. Statewide Graduate Recruitment Program. The Governor 
will request $ ICO, 000 from tne 1983 General Assembly to implement 
a comprehensive plan for the recruitment of students into 
graduate programs. The plan which will be developed before 
July 1, 1983 will include the following major activities: 

a. the preparation and publication of a statewide 
guide to graduate education containing a detailed 
description of all graduate programs. It will be mailed to 
all third-year undergraduates in Virginia's colleges and 
universities by November 1, 1983; 
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b. the preparation of a companion publication to be 
mailed to all fourth-year undergraduate? in Virginia's 
colleges and universities by March 1, 1984; 

c. the sponsorship of local programs of information 
for undergraduate students and others interested in pursuing 
graduate work at each of Virginia* s public senior colleges 
and universities; and 

d. the implementation of efforts by the public senior 
colleges to promote close relations between graduate 
programs and departments offering related undergraduate 
majors. 

The Governor will include appropriate funding in the 
1984-1986 biennial budget to implement the plan. The Council of 
Higher Education will evaluate the plan and inform the office for 
Civil Rights of the progress in the annual report.' 



4. Summer Programs . The Governor will include in the 
1984-1986 biennial budget sufficient funds to double the number 
of student participants in the existing summer program for 
minority Virginians and to initiate an analogous program in **he 
TBI's. This step will bring the total annual enrollment to 54 
minority students in the summer program for the TWI's and to a 
comparable number in the program for the TBI's. The existing 
program, which the Council of Higher Education coordinates, 
enriches students' academic experience by placing them in courses 
at one of the comprehensive state-supported universities for one 
summer term. In excess of 50 per cent of previous participants 
have subsequently enrolled in graduate programs in the 
state-supported universities. 



5. Conference for Potential Graduate Students . The Council 
of Higher Education will collaborate with the colleges and 
universities to sponsor an annual conference. (The Council has 
sponsored a similar program for some five years and will now 
increase its size.) This gathering will acquaint potential 
graduate students with available programs; provide information 
about careers in higher education in Virginia; and explain 
graduate school admission and financial aid procedures. This 
program will seek to attract at least 400 potential minority 
graduate students each year, with participants recruited from all 
state-supported colleges and universities. In addition, the 
Council will invite students from Virginia's pfivate colleges to 
attend. The Governor will request $14,-0.00 in 1983-1984 #nd a 
comparable amount in each year of the 1984-1986 biennial budget 
for this activity. 
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financial Aid 



The educational initiatives recently proposed by Governor 
Robb should tisult, within a three to five-year period, in a 
significantly increased number of black secondary students who 
are prepared to enter Virginia's state-supported colleges and 
universities. As these initiatives develop, however, Virginia 
will rely on improved articulation efforts between the two-year 
and four-year institutions in order to enroll the additional 
students necessary to meet the numerical objectives specified in 
these amendments. 

Virginia has long recognized the importance of student 
financial aid as an essential equalizer of opportunity. (The 
term equalizer has been, in fact, prominently applied to the 
Commonwealth* s entire system of higher education by former 
Governor Mills Godwin.) With regard to equality of opportunity, 
the Commonwealth acknowledges the uncommon success achieved by 
states or institutions that have targeted aid specifically for 
populations whose needs are clearly documented and whose * 
preparation for further study attests their readiness to 
progress. At the request of the 1982 General Assembly, the 
Council of Higher Education has completed a study of the state 
student financial aid programs available to Virginia students. 
The Council has recommended modifications in the major state aid 
programs and proposed the establishment of additional grant and 
student employment programs. The Council's financial aid pro- 
posals will be important for all students and will be a crucial 
element in the Commonwealth's efforts to enroll additional blach 
students. 

In view of the critical short-term emphasis to be placed in 
this revised plan on the transfer of additional black graduates 
from the two-year to the four-year TWX's, the Governor will 
support a new program of financial assistance for these students. 
A description of the proposed program follows. 



The Virginia Transfer Student Grant Program 



The program will be open on entry into a TWI to any black 
graduate from an A. A. or A.S. program in a two-year state- 
suppcrted college. However, to be eligible for consideration for 
an award, the student must have a minimum two-year college 
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grade -point average (as of the beginning of the student's second 
quarter of the sophomore year, for enrolled students, or at the 
time of graduation, for students who have already graduated) of 
2. SO (out of 4.0) and must, in addition, have demonstrated 
financial need. For purposes of this section of the amendments, 
a student who has accumulated credits sufficient for graduation 
from a two-year state-supported college and who has tfae 
stipulated grade-point average will be eligible for an award. 

Currently, approximately one-half (about 300 students) of 
all black two-year graduates are annually transferring to the 
senior institutions. This program should not only increase that 
percentage but should result in more black students obtaining 
their two-year degrees and considering work on a baccalaureate 
degree. 

The program will be evaluated in the third year of its 
operation in order to determine its effectiveness.* 

The cost of this program is $500,000 the first year, 
$1,100,000 the second year, and $1,300,000 the third year. This 
funding will provide for no less than 500 new grants in each year 
of the program's existence. The number of renewal grants in any 
year will depend on the number of eligible students continuing 
into their senior year. To ensure that a recipient of an award 
receives the grant, the institutions will include it as the first 
award (after the federal Pell Grant, if any) in the individual 
student's package of aid. 

Approximately 80 per cent of the funds appropriated in a 
fiscal year will be distributed to the 24 two-year institutions. 
The Virginia Community College System Office will determine the 
allocation for each of its institutions, based on the proportion 
of black graduates from each institution. The remaining funcs 
will be retained by the Council of Higher Education, the 
administering agency, to make awards to graduates of two-year 
institutions, or the equivalent, who are no longer enrolled at 
the institutions. All of the funds appropriated for the program 
will be used to make awards to students. 

The Council will publicize the availability of the program 
in the media and at the two-year institutions. In addition, the 
Council will contact black social and civic groups and Chambers 
of Commerce to inform them about the program. The Council will 
use its Admission? and Articulation Advisory Committee to assist 
in administering the program and in selecting recipients for the 
program who are not currently enrolled in college. The Committee 
will also assist any students having difficulty transferring to a 
senior institution to find an appropriate institution. 
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Special Incentives to Increase White Enrollment in the TBI 1 s 



Despite the Commonwealth's enhancement appropriations, the 
TBI's have had difficulty enrolling additional white students. 
With the establishment of numerical objectives, the TBI's will 
need financial aid funds designated for white students* This 
program will tare 't transfer students and provide partial support 
for both the junior and the senior years. The awards will be 
$1,000 per student per year. Recipients will be permitted to 
enter the TBI's from either two-year or four-year TWI's. 
Otherwise the requirements for receiving an award will be tht 
same as for black students who receive awards to transfer from 
the two-year institutions to the TWI*s, 

The schedule of availability of these awards will be: first 
year— Norfolk State University, 20, Virginia State, 15j sweond 
year— Norfolk State University, 30, Virginia State University, 
20; third year— Norfolk State University, 44, Virginia State 
University, 26, The total cost of the program will be $35,000 
the first yearj $85,000 the second year; and $120,000 the third 
year. The funds for the program will represent new dollars for 
financial aid* 

r.Vi Council of Higher Education will monitor the insti-** 
tutions' administration of the transfer programs and will issue 
guidelines for this operation* 
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Faculties 



Background 

Several factor* art commonly citad to explain the slov rate 
of progress in building larger cohorts of black faculty across 
the country i 

a nationwide decreaae in rates of entry of black atudanta 
into graduate program* in moat discipline!! 

competition with other kinds of employment, especially 
business and ir.£u»try* for new faculty members chosen frost s 
dirainiihing pool of applicants} 

disproportional concentrationa of black 9raduate atudents in 
certain diaciplines ( e.g. , education) to the detriment o! othera; 

feelinga cf iaolation experien, id by faculty and atudents in 
other~race inatitutions; *% 

Kegardleas of causes that mv vary froa one locality or 
individual to another, certain key indicators detail the avail- 
ability of applicanta and the succesa of inatitutions that aeek 
Other-race) faculty t 

who actually entera, pro9resses through, and graduatea from 
9raduate achools in which disciplinea; 

how effectively inatitutions aupport probationary faculty 
member a while they prepare for tenure decisions; 

who fills the most presti9ious positions within a department 
or on a campus; 

how extensively faculty membera know and reapect th* work of 
prof«*„ors in related fielda in other-race institution*. 

These amendments include initiativaa that have to do 
directly with faculty employment « promotion, and tenure and also 
that have to do with recruitment into 9raduate programs and 



support for graduate students* 
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The Comnonwcalth 1 s Commitmente 



On OCR's approval of these amendments, the Secretary of 
Education will take the following initiatives: 

1. The Corvnonvealth faculty Exchange Program . The- 
Secretary will initiate a short-ters propria to increase the 
number of other-race faculty in state-supported collect and 
universities. The term *other race" refers to black faculty at 
the TVI's and white faculty at the TBI's. The planning for the 
program will be completed prior to July l f 1M3 to that the 
program can be implemented when funds become available. The 
najor steps of the program are as follows: 

a. The Secretary will establish a clearinghouse to 
receive and process applications for five sponsored faculty 
exchanges in 1983-1994 and 15 each year thereafter for the 
life of the Plan . 

b. A brochure to announce and describe the program 
will be distributed to the state-supported institutions of 
higher education. 



c. Policies and procedures describing the standard* 
for the terms of service, salary supplementation, relocation 
allowances, faculty privileges, and other relevant 
information will be developed* 

d» An average award of $5,000 and a relocation 
allowance of up to 52*500 will be granted to each recipient. 
Ir. receiving the salary supplement, the recipient will 
provide consultative services to the Secretary of Education 
and the institution in the areas of faculty and program 
development* 

e. The exchange will be for one year but is renewable. 
The exchanges will be targeted toward the program 
development of the TBI's. 

f. An advisory committee consisting of institutional 
representatives will monitor the program. 

The Secretary till monitor the program to ascertain that the 
persons exchanged between TBI's and Twl's are bona fide faculty 
members, that each institution promotes the program properly, and 
that each institution offers appropriate amenities for exchanged 
faculty members. The estimated cost of this program is $37,500 
for *he 1983-1984 Academic year and $112,500 for the subsequent 
years during the life cf the plan. The Governor will include 
funding in the biennial budget. 





102 



2. The Commonwealth visiting Professorships , for senior 
faculty. The Secretary will develop a program of visiting 
professorships, each for a term of no less than one academic year 
and no more than two academic years. This program, which will 
seek qualified other-race professors nationally, will be designed 
to attract nationally distinguished, professionally .established 
other-race faculty by offering superior salaries, reduced teach- 
ing loads, and funded research time for up to two academic years. 
The Commonwealth will establish a pool of 10 senior 
professorships in the care of the Secretary of Education, with 
salaries fixed at a level competitive with the market. Recipient 
colleges and universities will be obligated on receiving a 
Commonwealth Visiting Professor to initiate discussion of a 
possible permanent appointment at a senior rank. On successful 
completion of negotiations. Commonwealth Visiting Professors will 
become members of the host faculty, and host institutions will 
assume responsibility for their salaries and duties. The es- 
timated cost of this program is $500,000 each year: The Governor 
will include funding in the 1984-1986 biennial budget. K 
brochure and a set of policies and procedures will be developed 
for the operation of this program. 

3. The Commonwealth Faculty Development Program . The 
Secretary of Education will develop a long-range program to 
enhance the careers of faculty members in the TBI's. Research 
leaves, educational leaves, and relief from customary teaching 
duties for periods of up to three years will be funded for 
faculty members who may or may not hold terminal degrees. This 
program is primarily intended to assist the TBI's to develop the 
academic programs identified for enhancement and for future 
development. However, faculty from other, more established 
programs may also participate as resources permit. The Secretary 
will oversee this program, the estimated cost of which will be 
$120,000 in 1983-1934 and $250,000 each year of the 1984-1986 
biennium. 



4. Recruitment Initiatives . The Secretary will establish an 
ongoing national effort to identify non-white faculty members for 
academic appointments at the TWI*s. The national effort will have 
several emphases. First, the Secretary of Education will request 
assistance from the Southern Regional Education Board and other 
consultative resources in identifying the pool of other-race 
faculty members in hard-to-locate disciplines. Second. Council 
of Higher Education staff will visit conferences, conventions, 
workshops, and seminars which are likely to attract large nurr.be rs 
of black faculty. The Council staff will provide the faculty who 
may be potential candidates for re-location in Virginia with a 
brochure describing the basic characteristics of Virginia's 
system of higher education and with other information which may 
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be helpful in attracting the faculty to the Commonwealth.. 
Council stilt will then put prospective candidates in touch with 
institutional officials who have' appropriate faculty vacancies. 

The Secretary or the Director of the Council of Higher 
Education will write to the deans of major institutions with 
large numbers of black graduate students to notify them of 
Virginia's interest in recruiting black faculty. Through this 
means, the sta te-supported colleges and universities can 
e stibi i s.T~3arYy" contact with larger numbers of potential faculty. 
Students vho are referred to the Secretary or the Director by 
this means will be provided the information described above and 
pieced in contact with appropriate officials at V i r7 i n i » 
institutions . 

finally . Virginia institutions will advertise faculty 
vacancies in national media that are targeted to black 
professionals. 

The administration of this program as with the three 
faculty recruitment and development programs, will be coordinated 
with the advice and assistance of the Council's Instructional 
Programs Advisory Committee II?AC) , the committee of chief 
academic officers of Virginia's state-supported institutionsv 

The Covernor will request $75,000 for the implementation of 
recruitment initiatives in 1983-1984. At least this amount will 
be requested for each remaining year during the life of the Plan . 



S . Ncn-retcnt ion Study . 

A detailed study of other-race faculty retention, 
non-retention, promotion, and tenure in state-supported 
institutions will be conducted by a committee consisting of 
representatives of the Council of Higher Education, the 
Department of Personnel and Training, and institutional 
officials. 

The study will begin not later than February 27, 1983* and 
will be completed prior to July 1 , 1983. On the besis of the 
findings, the Secretary will develop such other initiatives as 
may be appropriate. The estimated cost of the study, is $2,500 
for :hc 1983-1S3< academic year. 
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Enhancement of the TBI's 



Not*: This section has two oarts: a general discussion of 
enhancement of the traditional black institutions; and a more 
cs tailed sec^cn having to do with programs in support of secan- 
ts - r •• school outreach, admission of students, and retention. 



Ba ciccrour.d Statement 

The 1973 revision to the Plan calls for state action to 
enhance the two TBI's. The Commonwealth has acted in several 
ways to accomplish this goal. Most notably, the General Assembly 
has appropriated in excess of $25,000,000 to underwrite the cost 
of new construction, of renovation of existing facilities, of 
capital outlays of other kinds, and of the one-time expenses 
incurred when new academic programs are established. In addi- 
tion, the General Assembly has appropriated 104 per cent of the 
established funding guidelines in support of the operating budget 
at Virginia State University and 97 per cent at Norfolk Stat* 
University for 1980-1982, years when other institutions received 
only 93% of guidelines. In the current fiscal year, when 
allotments from appropriations have been reduced by 5 per cent 
because state revenues are not keeping pace with the projections 
on which the budget was based, the Governor has explicitly 
excluded the enhancement items and affirmative action programs 
frCa the reduction. 

The two TBI's differ in essential ways. They do not require 
the same or even analogous approaches. Korfolk State has re- 
ceived more favorable reports from its auditors in recent years. 
Virginia State has a broadly developed faculty and plant, and the 
evidence indisputably suggests that Virginia State will requTro 
enhancement of its financial and managerial systems as a pre- 
condition to additional academic or programmatic enhancements. 
Development of a management structure able to make effective use 
cf enhanced resources is at this time a necessary precondition to 
continued funding of Virginia State at a preferred level. In the 
absence of improved management, the university is unlikely to 
m&He meaningful progress toward enhancement regardless of the 
level of state .support. 

Both TBI's express the desire to have their roles in 
Virginia's system of higher education defined with greater 
clarity. The Commonwealth supports this desire. Virginia's 
state-supported colleges and universities nonitor their own 
mission statements constantly and offer programs in support of 
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these statements, and the Council of Higher Education reviews and 
approves or disapproves requests for new academic programs and 
for changes in mission statements. 

Neither T3I is currently authorized to grant doctoral 
degrees. Neither is currently requesting of the Council perais- 
sio-. to modify its mission statement to permit doctoral" programs. 
Vet both have at various tines expressed these desires, and 
eicVjr rrav^be-. ble in a short time to build its library and other 
resources co satisfy the accreditation requirements for doctoral 
programs, fund either may be able to develop doctoral programs 
that will serve useful functions within the Commonwealth. 

At the s»sme time, colleges and universities have missions 
oth^r than to offer degrees, and leaders of both TBI's have 
described enhancements that may support more extensive community 
service and outreach programs. Both TBI's believe that secondary 
education has deteriorated in their immediate communities; both 
report that they have had in recent years to develop larger 
programs of remedial or high school instruction in order to deal 
with deficiencies that used to be addressed by the high schools. 
Each has in recent weeks shared with the Secretary plans for 
intensified efforts to improve local- high schools and to achieve 
greater effectiveness in campus remedial programs. Each hasV 
attempted in its own way to improve cohort progression and 
graduation rates, which have dropped below those reported by 
virtually all of Virginia's TWI's. 

Both report local needs for business consulting, consumer 
services, in-service and other kinds of advanced, continuing 
training for professional persons (accountants, insurance profes- 
sionals, and so on), and for other services by which the TBI*s 
can grow in stature in the community and the community itself can 
gain needed cultural and economic strength. (Such services 
pern it the institution to build community service on existing 
academic strength while also building future academic programs on 
the practical experience gained by faculty in the outreach 
activity. ) 



The Ccrrmonvea lth 1 s Commitments 

1. The Commonwealth, in cooperation with Virginia State 
University, recently completed a management study of that 
institution. On OCR's approving these amendments, the Secretary 

wiii: . ; 

a. advise OCR and the General Assembly of the outcomes of 
this survey; 

b. request at least SI, 200, 000 during the life of the Plan 
tor additional persornel, training, and (where indicated) 
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automated support for financial control and central • 
administration in order to rectify the problems identified' in the 
management study. 

In addition, upon approval of these amendments, the 
Secretary will: 

a, monitor expenditure o£ substantial sums for capital 
i-provements *t_the TBI's. (For the 1982-1984 biennium, Norfolk 
State Unirerslcy received >4, 665,000 to construct an 
Airi.nistra.tion Building ana $2,000,000 to renovate G.W.C. Brown 
K&lli other capital outlay items bring the *.otal 1912-1984 
appropriation to $8,144,520 for Norfolk State University. 
Virginia State University received $$,$02,100 to renovate and add 
to the Kunter-McDaniel Building, $1,050,200 to renovate Singleton 
Kail, and $1,149,700 to renovate Johnston Memorial Hospital; 
other capital outlay items bring the total 1982-1984 
appropriation to $11,924,670 for Virginia State University. 
Because the Commonwealth encountered severe financial constraints 
following the appropriation of funds for 1982-1984, the Governor 
found it necessary in October 1982, to put a hold on all capital 
outlay projects not yet underway or out for bid. 

Re appropriations , including $4,044,000 reisppropriated in 1982 as 
an element of Item C-245 (originally the l?tf0 capital outlay* 
appropriation for construction and renovation of Kunter-McDaniel 
Hall at Virginia State), were not covered by the freeze. Nor 
were projects put to bid or begun prior to the effective date for 
the freeze. Nonetheless, sundry projects at the tvo TBI's were 
affected by this freeze. The Governcr will submit a budget 
amendment to lift the freeze on the funds for Brown Kail at 
Norfolk State and will also release the new funds appropriated in 
1982 for Kunter-McDaniel. This action is taken as a good faith 
gesture on the part of the Commonwealth and in recognition that 
the facilities are necessary to support the academic programs to 
be enhanced under these amendments. The Governor will release 
other capital projects as the Commonwealth** fiscal condition may 
permit] ; 

b. monitor expenditure of substantial sums for enhancement 
of academic programs in 1982-1984 ($1,693,500 appropriated to 
Virginia State University and $1,271,500 appropriated to Norfolk 
State University. The two TBI * s will revise their plans for the 
use of their curriculum enhancement funds in 1982-1984 to focus 
on strengthening those programs identified for enhancement. The 
programs include business and nursing (at Norfolk State 
University) and nursing, engineering technology, and business (at 
Virginia State University). Beginning in 1984-1985, the Governor 
will request that Norfolk State University receive additional 
enhancement funds for baccalaureate programs in management 
information systems and medical records management. All available 
enhancement funds in 1983-1984 will be directed toward 
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accomplishing the following goals: the accreditation of the " 
business program ar.d the enrollment of substantial numbers of 
additional white students in both programs identified for 
enhancement at Norfolk State University? and the accreditation of 
the business and nursing prcgrams, as well as the enrollment of 
substantial numbers of additional white students, in all three 
programs identified for enhancement at Virginia State- University 
In 1964-1986, the funds at Norfolk State University will also be 

-sd for the management information systems and medical records 
rinicemffrrt programs) j 

c\ include in the Governor's 19C4-1986 budget 53,971,300 to 
:--piete renovation of Brown Hall at Norfolk State University and 
*2,.J43,000 to rencvata Colson K*ll at Virginia Stare University: 
[completion of Brown Hall will provide quality classroom, 
laboratory, and facultj office space, with improvements in 
..eating, cooling, plumbing, and electrical systems? renovation of 
Colsot Hail will provide quality classroom and faculty office 
space, with upgraded utility, heating, and ventilation systems 
and structural chances, for the School of Humanities and Social 
Sciences, which will occupy this structure following the removal 
o. the Chemistry and Geology Departments to the renovated and 
expanded Hunter-McDaniel HallJ. The Governor's 1964-1986 budget 
recommendations for the two TBI's will also contain funds, U 
approximately the same amounts appropriated for 1982-1984, to 
continue the enhancement of the programs identified in these 
amendments. In addition, the Governor will request funds to 
improve the library collections at these institutions in the 
program areas which are being enhanced, particularly those which 
are being upgraded to meet accreditation or other appropriate 
standards* 

d. commit that Virginia State University and Norfolk State 
University by 1985-86 will have facilities for all their programs 
that at least meet state planning space guidelines and are at 
least adequate for the needs of the programs. The Governor will 
taxe such steps as necessary to request funds for renovations 
necessary to accomplish this. 

2. The Secretary will ask the Council of Higher Education, 
which has statutory authority to approve requests for new 
academic programs, to provide assistance to the TBI's as they 
develop proposals for academic programs that show promise of 
enhancing them by attracting other-race students. The Secretary 
will also ask the Council to identify low demand, low 
productivity orogrems at the Te:'s in order for the institutions 
to re-allocate the resources fr-ra such programs to' those programs 
which are to be enhanced under these amendments. In addition, 
the Secretary will ask faculty and officials at appropriate TKX's 
to provide assistance to the TBI's in developing effective 
pre-medical, pre-legel, and pre-graduete business counseling 
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zvoczir.s. 3y >:arch 27, 1933, the Secretary (or the Council of 
"iic.-.sr Education) will develop with Not folk State University and 
Virginia State University a plan for the use of the program 
enhancement funds to ensure that these programs, by 1985-86, will 
meet accreditation standards in terms of faculty, facilities, and 
other material resources. 



3. Norfolk State University will investigate the 
?rrsibilTC7 "oT requesting federal funds, under the Title III (Aid 
*.c Developing Institutions) Program, to support its effort to 
obtain accreditation of its business program. 



4. The Secretary will invite the TBI's to submit proposals 
for state funding of outreach programs built on strengths already 
present in the faculties and designed to meet demonstrated local 
needs. Outreach programs will be encouraged especially in areas 
where the TBI's can build on existing academic strength in order 
to enhance their standings in the community, including but rot 
restricted to in-service education and other services to be 
rendered to public school teachers and support personnel, im- 
provement of guidance services for middle and high school stu- 
dents, assistance to be rendered to small businesses, and con- 
tinuing education for licensed professionals in sundry fields. 
Ths Governor will include funding to support appropriate outreach 
programs in the 1984-1936 biennial budget. 

5. With Virginia State and Virginia Polytechnic Institute, 
t'.;e Secretary will develop plans for a joint cooperative 
extension program. On receiving an acceptable request for 
funding a joinc program, the Governor will include such funds in 
the 1984-1986 biennial budget. The Secretary will request the 
two institutions to submit a draft plan for a joint program by 
July 1, 1983. 

6. With regard to all specified enhancement activities, the 
Secretary will report regularly to OCR on progress. 

7. The Council of Higher Education will monitor expendi- 
tures to ascertain that the institutions have discharged their 
resoonsibili ty , for the proper use of enhancement funds. 
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Admissions Enhancements 



Background Statement 

One ma jor_obsticie to enhancement of the TBI's has been the 
absence o?~state-cf-the-art admissions operations. Salaries paid 
senior admissions officers need to te brought to the level of 
tnose paid in the TWI's. Professional and classified staffs need 
to made lares er.cugh to perform the vital functions of cul- 
tivating contacts with high schools, marketing the universities, 
counseling students, and linking admissions policy to campus 
academic policy. Machine support for admissions marketing and 
i.oliow-up (word processing, functional data processing, with 
elective inquiry systems and capability to perform validity 
studies fi nd to generate data of use to academic advisors) needs 
to be developed. 

Institutional budgets for printing, mailing, and travel will 
r.eed to be increased to the level of those provided in the TWI's. 
T^.e TBI's need to arrange for staff training, for ongoing ^ 
improvement of management, and even for attendance at state, 
regional, and national meetings of professional societies. 

In one recent year, the admissions staff of one TBI was 
unable to secure funds from the central university administration 
to print applications for distribution in the fall, and subse- 
quently unable to secure funds for postage. to mail the applica- 
tions when once they were printed. Neither office has access to 
functional vord-prccessing equipment or the expertise to use such 
equipment, which is commonly available to the admissions offices 
of the TWI's. Neither TBI admissions office has a large enough 
staff to place an admissions officer in every Virginia College 
Day/NUght Program. Consequently, the TBI's admissions message 
reaches only part cf the Virginia high school population. In 
certain instances, individual admissions officers have paid 
personally for the TBI's to belong to the national organizations 
(the College Board, ani the like) that provide professional 
support for admissions rffices. 

The cost of these efrciencies is threefold: The TBI's are 
less effective at delivering their message to high schools and at 
influencing high schools to promote courses of study that will 
prepare students for success after high school* thar. are TWI's 
t *at make admissions effectiveness a tcp priority. The TBI's are 
less effective in the competition for students and especially for 
top students because fewer students know about them and fewer 
receive the kind of cultivation that marks the operations of the 
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r.cst successful TWI admissions offices. Students enrolled in t>s 
731's do not benefit by the kind of perpetual scrutiny of student 
performance and success that occurs in properly funded and 
kar.agcd admissions offices. 



The Corvaonwealth' s Commitments 

On OCR's approving these amendments, the Secretary vill 
convene an *r?r?er t tea.n of admissions professionals from outside 
Virginia. This team will work with the Secretary and the Council 
of Higher Education to review operations in the TBI admissions 
c.riccs, and to prepese specific enhancements addressing at least 
these issues: 

professional and classified staffing leve Is required for 
expanded operations; 

realistic salary levels for professionals at each level 

within the office; 

word and data processing needs, including budget commitments 
necessary to support effective outreach programs and validity 
research programs; • '* 

adequate budgets for printing, nailing, travel, and periodic 
consulting services; 

continuing needs for staff training and professional devel- 
coment, including summer courses, membership in and attendance at 
meetings and training programs of relevant professional asso- 
ciations. 

On receiving the team's report, which will be completed by 
July 1, 1983, the Secretary of Education will invite the 
presidents of the TBI's to develop .comprehensive plans for 
enhancement of the admissions and related operations in the 
TBI's The cost of this program is estimated at $250,000 each 
y*a- ' Up to $10,000 will be used in each year for consultative 
services The Governor will request funding for 1983-1984 and 
for each year of the 1984-1986 biennium. The Council will 
e^-in* actual admissions budgets, staff lists, and annual 
-eoorts to ascertain that the positiens and dollars are used in 
admissions and are in addition to present expenditures for that 
purpose. 
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3i racial Consul ting/Cernittee 



Zlt Cc-rr: th nccpi r*$ t^e vclvs of en ir.isper.dcr.t 
cc^it-tsrr^&r^ed vith roniterir.v progress tr.d prcpcsir.g titerr.a.- 
tive solutions to prowlers, such * ccr.T.ittee ought orccerly to 
trir? cr. its chores i>:pcrti«e end sc.-.-itnr.i, and ought" to sr.'-cv 
- acc**? to tlta SicraUrv, Council sttff. tr.d Governor. 
C v > "birici&A c.-i:cr.s advisory /str.ito.-ir.g cc.-.ittee" vill be 
reestablished to provide r-cre effective 9uid4.net. Tht current 
ccmittee's sire (thirty aenbers) end essential dependence on re- 
quests for assistance fron third parties limits its effective- 
ness. 



The Ccr,T.onvealth * s Ccmitaent 

On OCR's Approving these exendr.ents, the Secretary will 
asse.Tbli an ad hoc ccrvnittee of citizens end educators to 
identify r.atTonaTIy a group cf ceven-to-ten leaders who have 
demonstrated success ir. doing vhat the Plan seeks to do. The 
Secretary vill incite then to join a r.ewiy constituted Birecial 
Consulting Ccr.-aittee , and to wake their cervices available as 
paid, expert consultants to the public schools end to the state- 
supported colleges and universities as they seek to implement the 
PUn. The Secretary vill prepare a pi an to assemble this Ccr.-a it- 
tee, to compensate nerJbers for their consultative services, and 
to broker their services to the public schools and to the state" 
supported colleges and universities. The Governor vill include 
sufficient funding in the next following biennial budget. 
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Action to 3e Requested of the State-Supported 
Colleges and Universities 



Cn OCR's approving these amendments, the Secretary of 
Ed ^c* t icn will ask each stete-sutpcrted college end university, 
indZSinc the colleges of the Virginia Community Co lie re s/stem, 
to develop revised student a.-.d faculty recruitment plans. The 
plans vill include (hut not necessarily be restricted tc) (1) 
elaboration cf tr.e nethods by vnicJi^tr.e state-suppcrtsd cslleres 
and uni.ersities will atter.pt to --set thiir coals fcr r »cr.i^-*.v 
cf cr.her- race students and faculty members and (2) a cc-nicment 
to participate actively in the programs established by these 
amendments*. The student plans will be submitted within 30 days 
fol ic^ir.g OCR's acceptance of the arer.drcr.es r while the faculty 
plans will be due within 60 days. The Council of Higher 
Education will provide guidelines for the plans. The student 
guidelines are included in the attachments to this document. 

As part of their student recruitment plans, each ir.stitutio: 
will indicate commitment to visit at least once every year for 
the life cf the rlan each high school in its primary service are. 
vhlch has a hich enrollment of black students. If at the end of 
any year during the life of the Plan* en institution fails to 
meet its numerical objective fcrTKe enrollment of black 
students, the Council of Higher Education v:ill review the 
institution's recruitment plan and advise on ways to improve it. 
Such ways may include all or any one of the following: 

1. Visiting additional high schools with large 
populations of black students* 

2. Re-allocating institutional funds for recruitment 
purposes; 

3. Increasing the sire of the admissions 1 staff; 

<. Improving follow-up techniques in coordinating hi^ ' 
school visits. 

An institution will amend its plan to take into account th* 
Council's recommendations. In the annual report to the Office 
for Civil Rights, the Commonwealth will advise the OCR of 
amendments na2e to the institutional recruitment plans. 
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Conclusion 

agists Si : a rS^^r 1 *** " 

SETcriteri. hev sS^o?}* S*^." 0 * "■; riwle<: ?« s! >« 
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Tablet and ^tttcJrr.ents 

Tabic 1 — Uithlr.-St&te. First-Tins Intrants to Ur.dergr-aduat* 
Study irtllt J 9?3) at Virginia's State-Supported 

I nstitutions of Higher Education as a Proportion of 

Althlr.-State. Kiqh School Graduates. 

Table 2 — tti thin-State Fint-line Fres^ar. and First-Tire 

Transfer Students to Undergraduate Study trail 1ST3) 
at Virginia's Traditionally White. Senior 
State-Supoorted Institutions of Higher Education as a 
Proportion of tilth! n-SUte, High school, and T*c-yeir 
College Graduates. 

Table 5 — Klthin-State Slack and Khite First-Tine Treshran and 
>>st-Tine Transfer Students to Undergraduate Study 
(rail iriB) at Virginia's Traditionally tihlte. Senior 
State-Sucoorted Institutions of Higher Education 'as a 
Proportion ot Within-State. High School and TVo-Vear 
College Graduates. 

Table t — Nithln-Stete Slack First-Tire Freshrsan and First-Tire 
Transfer Students to Undergraduate Study (Fall 
1978-85) at Virginia's Traditionally White, Senior 
St4^- Supported Institutions of Higher Education. 

Table 5 tfithin-StaAe Black First-Tire Freshen Students to 
Undergraduate Study (Fall, 1978-19851 at Virginia's 
Tvo-Year State-Supported Colleges. 

Tablet C — Within-State Vhite First-Tine Freshman and Transfer 
Students to Undergraduate Prcgrans at the 
Tradition Ally Slick State-Supported Institutions cf 
Higher Education. 

Table 1 — Within-State Khite First-Tine Freshnan and First-Ti^e 
Transfer Students to Undergraduate Study (Fall, 
l^e-lSSSJ at Virginia's Traditionally Slack, Senior 
State-Suooorted Institutions of Higher Education. 
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Table 4 •. t 

, . Within-State lUack First-Time Freshman and First-Time J 
ii • Transfer Students to Undergraduate Study (Fall 1970-05*) 
at Virginia'? Traditionally White, Senior State- Supported 
Institutions o£ Higher Education 
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*« »• 
2,730 



At:i.u.i1 riw'ollfticnt in displayed for 1970 and projected enrollment i:i displayed Cox' 
Preliminary enrollment is displayed tor 1902. 



Table 5 

Within-Stntfi Black First-Time Freshman 
Students to Undorgrnduatc iiUucly (Tall, 1970-1905*) at Virginia'.** 
Two-Year State-Supported Colleges 
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*Actual enrollment is 
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displayed 


for 197U- 


1901 and projected enrollment 


is di 


splayed 





* 'Preliminary enrollment is displayed for 1902. 
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Table 6 

Within-State White First-Time Freshman* 
and Transfer Studonts to Undergraduate Programs 
at the Traditionally Dlack State-Supported 
Institutions of Higher education 





White Freshman and 
Transfer Entrants to 
Undergraduate Study in 
Fall 1970 and 1901 


No of Arlrlit_irm.il 

White Studcntc 
Firot-Timc Freshman 
and Transfer Students 
Needed to increase 
the Current White 
Enrollment at the 
Tin's as a whole 
to 15.51 of the 
Total Freshman and 
Transfer Enrollment 


Provisional 
Objectives 
for while 
First -Time 
Freshman 
and Transfer 
Entrant 0 s »to 
Undergraduate 
Study 




Fall 1970 Fall 1981 
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Total 


64 239 


70 
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Table 7 

within-State White Firct-Timo Frcahman and Firr.t-Tlmo 
Transfer Students to Undergraduate Study (Fall, 1970-1905*) 
at Virginia's Traditionally Slack, Senior State -Supported 
Institutions of Higher Education 





1970 ' 
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1902** 
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1905 


Norfolk State University 


65' 


42 


61 


92 


124 
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132 


13C 


Virginia State University 


19 


92 


51 ■' 


147 


07 


109 


•140 *"! 


173 


Total 


84 


134 


112 


239 


211 


237 


272 


309 



•Actual enrollment Is displayed for 1978-1901 and projected enrollment Is displayed for 1903-1905. 



••Preliminary Enrollment Is displayed for 1902. 
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COMMONWEALTH of VIRGINIA 

Q.f::c of the Ccvmior 



s.i « . »«<f ■•«■•«* R.:r trend 232)9 



.N'DUM December 22, 1SS2 



TO: Rectors and Presidents of Virginia's State-Supported 

Four-Year Colleges end Universities 
Chairman, State Soard for Community College s 
Chancellor , Virginia Community College System 
Chairr.an ar.d Director, Council of Higher Education 

FROM: John T. Casteen, III 

?hs Governor's Guidance Memorandum for 1984-36 (Vircir.i*: A 
F uture Worthy of Her Past ) sets out the administration's general 
aridities tor the upcoming biennium. I vrite now to begin 
carrvi.-.g forward the" Governor 1 s priorities by describing hew ve 
vi ll" set 1984-56 budget targets for our state-supported colleges 
end universities. 

Responding to the Governor's determination that we will give 
pricrity to reducing higher education's dependence on 
enrollment-driven guidelines, we will allocate the funds 
available for educational and generalizations ia the following 
way: 

1. Ninety percent of the funds available will be allocated 
usir.g the funding guidelines for higher education, 
commonly known as Appendix H to the Budget Manual; 

2. The regaining ten percent of the available funds will 
be Allocated on the basis of reasoned and cbjec^ivs 
assessrents of he-/ adequately and specifically aach 
program proposal addresses the attached, list of 
priorities, which derive from the Governor's Guidar.ee 
JUircrardun and from his public statements -about 
educational priorities in the Commonwealth. 

The staff of the Council of Higher Education estimates ihat 
the guidelines for 1924-36 are some 60 to 65 percent depe-der.t cn 
enrollment, *itn ^he remainder dependent cn incremental i-rr-ises 
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r'.rrrar.cun 
Zizirzi: 22, • r • 2 
?ace Two 



cisec cr. ami ccs us, square :cotige o: "r-hv-sical plant, and «»'a-v 

i-craases. ■ arpla.d you ;cr rr.a'ur.c this 50, '..htie cne ca ' 

--v calculate = :«•::::*:> :he effort: of the Governor's ir.stru:- cr. 
cn this ieser.dir.cy, I judce ;hat the targe, sethcd descr-be- 
above predicts that tercets for are about 50 oercer- 

r. r c • 1 ; .-. * i v t ?. . 

Scpinc to rrir.ir.ire con fasten arid to distribute vital 
i-:.-r-i — r, is ' — 2 - / ?c*sib:*, : a.-?. cs;:::,c Csrccn Da.ic* tz 
:z'.:z^it a ssss.;r. :.i cor.;^- — icr. with the ;.sscc:aticn o-" 
Vircir.ia Cellars rietir.c. :Mj session wiii in clue a a 
iisccssicn c: tarc-i-.s and the ISS-i-cS budcet Generally, in -he 
rear.ti.T.e, I will vcrk with Gcrccn to plan tnfe'tarcets so tbi- 
'-' c '- r sta:*:s car. bacln -cr-ii-z cr. program proposals- in coed 

- c;;e those of yea who contributed to the at-.ichid 

list oi specific p:. critics. I *xr»ct to use this list *n 
set* ir.7 targets . 

Enclosure 
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Cifice cf the Secretary of Education 
Preface . / 

In preparing presentations for the 12SW6 Executive Budget, 
Virginia's state-su-ported colleges and universities vill rtake 
rrajcr contributions" tc*ard resting the Ccrr.*:.onwealth's largest 
coals. Thsse goals include assisting our citizens tc develop 
tnei a =*^apacicies to the fullest possible extent, advancing in 
both private ar.d public areas cf er.ploy.-r.ent, 

Each ccal assures the Ccrrjnonvealth's coroi tr.cn t to 
rair.tiir.^r.g ar.d ir.prcving the quality cf c*:r state-s .pccrtsd 
colleges and universities, while simultaneously sjsciin.r.c the 
high level of access to higher education that Virginia has 
achieved in the past decade. 



Priorities 

1. Recocnizing that the educational needs of Virginia's 
citizens in the next decade vill become ir.creasirrly ccr.plex, the 
Ccrnmonwealth will 

i r ~ ro ve t vs e cualitv of her colleces and universities by 
suc cortiro innovations to promote soundly managed srecraas 
that erhance tr.e ability of our state-supported colieces an 
universities to serve Virginia m teaching, research , and 
^ToTic service tor the renaming years of the cer.turv, ard 
bevond . 

2. 3ecause excellent faculties are essential to excellent 
colleces ar.d universities, the Commonwealth will 

er deavor to provide average faculty salaries that enable 
eacn state-suoported collece and university to recruit and 
retain the best cualified available faculty ir.er-rers; and 
eTcourace correction of cenenstrated salary inecjities . 

3. Because state-supported higher education has entered a 
pence \r.en ncn-state" funds will be essential to maintaining or 
achieving quality, the Corr-T.cnwca ltn vill 

sisocrt institutional development activities; and endeavor 
tc fu-d the ^ent Sc-oiars Progran at 100* c: t*e Cour.ri J 
• * o; -:ic-.er Ecuca- :cn ' s e'stinate of income li^eiv to ce 
cec:ca:ec to tr.e Procran from endowments. 
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4. Because further di/elcrr.ent of Vircinie's in£ustria» 
potential depi.-.is cn the availability of a --ell-educatei and * 
highly crair.*d vcrkforce, the Cc-.^cr-we*lt»i will 

g^Hfr^lHS^H : 66 h ' icher * * !1 

5. the existing ccr.titr.sr.t to erual ed tlcr.al 
opportunity £:r all per?cr.s, regardless of race, creed, tax, Q - 
£e-'s-^?-h 1$ Cf:enti&1 *° "irgini4 , « future, the 

i SSSSS-gS? *I* ^i;ersitles in t^i* *ff-r»« -n ,v-...>i 

6. Because sirole financial need r.ust not prevent her cities 
frc.?. pursuing higher education, Virginia will 

prdeavcr to crcvide adecuate f u-ds for student firarcitl 
as s, s „ar.ce » 

7. Because spcnscred research is equally essential tc the 
ccr.tir.ued coed health of existing research faculties ar.d to t^ e ' 
development of r,ev research capabilities in the statt-sucecrted 
colleges ar.d -universities, Virginia will 

sucoort orcoosal s ai.?ed specifically at in 
arcur.t oz scc-srrad research core cv "ira: 
diversity f aculties . 

8. 3ecause cc-pjter and ccr-tunications technologies can sutocrt 
increased efficiency ar.d effectiveness in certain educaticral" 
applications, Virginia will 

s ponsor development of state-vide svst^s for electronic 
transmission oi hicher education c ourses ara orc^rT^ — 

9. Because the rapid pace of c-ince in major centers of 
population creates special challenges for higher education, 
Virginia will 

j^eail^^t de~: crated -cods fcr new hicher e^catitn 



j^^t2^JL**t do- : crated -ocds fcr rw hirtcr ed.-a-.ie- 



10. Because the links that connect elenentarv and secondary 
education to hither education (vocational or cccu?atic~.al and 
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icrdmic cr prcfessicr.il) rttttr vitally in dtfining/th* 
chiricters oZ ed^citicrk in the state* Vir^i.-.ia will p 



s-ooi_ itc^zits in ;y-dry c 
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Attachment. 3 * 

Giif^j^s for I-stituticral Student Secruif.snt and .etenti::. 

The Council cf Higher riucaricn stiff vill x;ork vith 
officials^" t>* V.rgmi* Ccr- vr.ity ColUge System and t.-.e 
state-supported ir.s: it,:ticns to rrepare student recruitment 
plans. The plrs -..ii: h> zJzr„izzti to the Office for Civil 
Sights thiny ii.s frllcvi-g CC?'s acce-.-ance cf th- ar*:.dmt.-.ii. 
' -mutrv, 15:3, sh« Council -?ill :.csz a meeting of 

amissions perscr.r.al, financial aid officers, affirmative action 
representatives, and institutional counselors, to discuss the 
preparation of the institutional plans. Representatives cf the 
Office for Civil Sights will be included in this meeting. 

Each state-supported institJtion of higher education will 
develop specific, strengthened measures to recruit and retain 
black students at the undergraduate, graduate, and 
first-professicr.al levels. The plans will incorporate the 
firdings and reccnrendaticr.s made in the five studies completed 
by rhe Ccuncil cf Higher education in :?79 and 1960 ur.der the 
157S Plan . Che studies ere the following: 

1. "A Ccrpa risen of the Retention and Ccnoletion ?.ates 
of Slack *r.d White Freshmen Who Snroiicd at Virginia's 
State-S.ppcrted Institutions of Hicner education in Tall, 
i975"; 

2. "k Study v 2 Saccalaureate Graduates by Sace in 
Virginia and Their Entry Into Graduate and 
First-Professional Programs"; 

3. "Virginia's College Ecur.d Black Seniors, 1980'i 

4. *A Study to Identify "on-Academic Factors Khich xty 
Positively Influence the Recruitment and detention cf 'Cth*:: 
Sace' Students at Virginia 1 s State-Suocorted Xnstituticns cf 
Higher Sd.cat.cr.*; arc 

5. "A Si.cy of the Ccr.tiruing Education Kcids of 
Virginia's Citizens: Kith a Special Emthasis on thj Uitds 

. o£ Slac!-:*.' 
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The plan cf each institution will include the^oKcvi-r • 
oldr.er.ts: 

Introduction .-• 

Ccsr.itr en t to Programs Contained in the Amer.d.-er.ts 

Undergraduate Numerical Objectives 

Kecruitment Goals and Strategies for Entering 
H Cther-?ace* Students 

Admissions Policies and Practices for Entering 
M Cth^r-Race* Students 

Financial Aid Opportunities Available for Entering 
"Other-Race' Students 

detention Activities 

Support Programs Available to Entering "Other-Race* 
Students 

i Graduate Ventrical Objectives «* 

Graduate Recruitment Activities 

Internal Review and Reporting Systems 

The effectiveness of each activity toward meeting the 
objective will be measured by the institution on an annual basis. 
As a part of each TKX's recruitment effort, the institution will 
have a brochure specifically aimed at black students. The 
brochure will contain a card or a form which nay be used to 
cbtain an application for admission as well as detailed 
admissions and financial aid information, The institution, upon 
receiving a card or form, will send all of the information 
indicated above. In addition, the institution will send a 
follow-up letter to each student who does not return a completed 
application farm. The letter will encourage the individual to 
corplere and stum the form. 

The Council will review the recruitment plans prior to their 
submission to oca. £n addition* the Council will monitor their 
ir.plcmar.tetior., end assess, on an annual basis, the progress made 
by each institution toward -eeting its commitments. If deemed 
necessary, the Council staff will suggest changes. A status 
report on the plan for each institution will be submitted to OCR 
&s part of the Annual Report submitted in August, of each vear. 
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COMMONWEALTH of VIRQINIA 




0£'tctcflhtGcvtr*9T 

RkkmonJ 23219 



February 1513 



Mr. Harry M. Singleton 

Assistant Secretary for Civil Mghlt 

Office for Civil Rights 

HHS-Kary Switier Building 

330 C Street, S.W. 

Wishington, 0. C. 20202 

Dear Kr. Singleton: 

2 enclose comments on Ms. Fairfax's critique of the 1513 
Amendments to the 1*71 Virginia Plan. 

After analyzing Ms. Fairfax's commentary, X think that she 
has misunderstood the Amendments end misconstrued their 
implications for improvement of education in Virginia. In 
summary. Ms. Fairfax argues that the Amendments commit Virginia 
to do less than was required under the 1971 Plan. The Amendments 
actually commit Virginia to do much more. The only provisions 
eliminated from the 1978 Plan were those found to be 
counter-productive. In their place, ve have committed to 
measures that reflect the best available educational advice on 
how to eliminate disparities that concern us as greatly as they 
do Ms. Fairfax. 

Our intention in negotiating the Amendments with the Office 
for Civil Rights vis jointly to identify weaknesses and strengths 
in the 1978 Plan, to ameliorate the former and enhtnee the 
latter, and at the sate time to identify educational steps to 
make schools more productive for all of our students. 

Governor Robb and I believe — along with all Virginia 
educational leaders who have commented publicly on our commitment 
to remedy educational problems .through educational reforms — 
that the Amendments embody an approach that is educationally 
sound. Ke believe that Ms. Fairfax and her colleagues c*y 
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Kr. Harry M. Singleton 
February 8, 1983 
Page Two 

find, on further examination, that the Amendments merit 
thoughtful support* not summary condemnation. 



Sincerely, 




John T. Casteen, III 



JTC/dtb 



Enclosure 



cc : 



Ms. Jean Fairfax 
Mr. Dewey E. Dodds 
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KCTES O:; THE KEKORAKDUH FROM JEAN FAIRFAX 
Student Issues 

A - Racial Disparities in Student Entry Rates 

Ms. Fairfax writes that Virginia responded to 
Mr. Dodds neither with an analysis of the 
j^nstitut ions' failure to meet goals nor with 
corrective measures." Preliminarily, recent- 
analysis based on more precise data evinces that 
the current annual pool of black high school 
graduates who choose to take the necessary courses 
to enter college is too snail to meet the 
numerical objectives adopted under the 1978 Plan We 
know of no evidence to .the contrary. WithinTHe" past 
year, as reported to the Office for Civil Rights, the 
Council of Higher Education and the State Board of 
Ecucation have already begun a joint project to 
influence more black students at the sixth, seventh, 
and eighth grades to prepare for college. And in 
recognition -of the data pool, the Amendments provide 
for a number of measures specifically designed to 
encourage such black students to select courses that 
will qualify them for college matriculation on a 
competitive basis. 

Mrs. Fairfax also alleges that the 1983 
Amendments commit the Commonwealth to lower goals 
than would have been required under the 1978 Plan. 
For documentation, she cites numbers in Virginians 
1982 Annual Report . Her citation is misplaced and 
her conclusion is nistaken. The numbers cited 
from the 1982 Annual Report are not the numerical 
objectives established under the Plan . The good 
.faith commitment under the 1978 PTaTT T as well as 
in the 1983 Amendments , is to eliminate, by the 
final year ot the Plan , any difference in the 
numerical rate at vKIch black and white students 
graduate from high school and enter college. The 
last year of the 1978 Plan was scheduled to be 
1982-83. The final year of the Plan , as amended, 
is now 1985-86. The commitment remains the same, 
without any reduction: to wit, to achieve parity 
in college going rates between black and white 
high school students. The final number of 
stucents who must be enrolled to achieve parity 
m«y be higher or lover than the calculation for 
1981-82 cited in the Annual Report. 
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Furthermore, the number cited in the 1982 Annual • 
Report , and referenced by Ms. Fairfax in her 
Memorandum, as the goal for the traditionally white 
institutions would be valid only if 1981 were the base 
year used in the 1978 Plan . In fact, 1981 was not the 
base year for the 1978 Plan . Rather, 1976 was the base 
year and was used in the Plan for setting numerical 
objectives for the enrollment of additional bfack 
students at the traditionally white institutions. 

The Office for Civil Rights criteria provide that, 
to meet their numerical objectives, the traditionally 
white institutions, taken as a group, must either 
eliminate one-half of the disparity identified in the 
base year, or enroll 150 percent more black students. 
The 1983 Amendments , which use 1978 as the base year 

(the base year was approved by OCR) proposed the 
enrollment of 2,730 black first-time students by 

1985-86. 

Tn summary, the numbers used by tfs. Fairfax were 
never recognized, neither by the Office for Civil 
Rights nor the Commonwealth, as the goals under the 
1978 Plan . The 1983 Amendments call for the enrollment 
in three years of 1 , 263 more black first-time students 
than are currently enrolled at the traditionally white 
institutions. The Legal Defense Fund complaint that 
this goal is too low totally ignores the realities of 
the number of black students who' both intend, and are 
prepared in the high schools, to undertake 
post-secondary work. It would appear that the Legal 
Defense Fund would commit a state to perpetual failure 
by requiring adoption of unrealistic numbers as goals, 
rather than setting genuine challenges to the states. 

Finally, Ms. Fairfax complains about the 
enrollment objectives set for Virginia's two-year 
institutions. While the 1978 Plan set no enrollment 
goals for these institutions, the Commonwealth 
voluntarily agreed, in the 1983 Amendments , to 
establish such goals. Again, the numbers used by Ms. 
Fairfax in her Memorandum do not reflect commitments 
made in the 1978 Plan . She also complains about the 
lack of overall annual undergraduate goals, a matter 
not e.ven addressed in the Office for Civil Rights 
criteria, and about the procedure to be used in 
counting students. The concern over. the procedure is 
totally unfounded; in no way would students be included 
to cause "manipulation or inflation" of the statistics. 
Rather, the revised procedure allows a more complete 
and accurate counting of students actually entering the 
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system. Not to count students who accelerate their 
first-time entry by enrolling in summer school, for 
example, would directly encourage institutions (Merely 
for the sake of being able to count the students for 
reporting purposes in the fall) not to begin early 
efforts to ensure that "high-risk" students accepted 
for admission be given every possible assistance in the 
hope of retaining the students in college, 

Contrary to Ms. Fairfax's assertion that "there is 

no scheduled date for the launching of the Virginia * 
Transfer Student Grant Program, the largest proposed 
program," the Amendments clearly state that "the cost 
of this program is $500,000 the first year, $1,100,000 
the second year, and $1,300,000 the third year." since 
the amendments propose a three-year Plan , it is evident 
that funds will be requested to begin the program in 
1983-84. While it is true, as Ms. Fairfax writes, that 
"Virginia officials have not indicated alternative 
sources of funds if the legislature fails to provide 
the requested appropriations" for this program, it 
hardly seems fair to denounce Virginia officials on the 
basis of pure conjecture over what a legislative body 
may do at a future date. In the first place, there is 
absolutely no evidence to indicate that the legislative 
body will not fund the commitments. In the second 
place, mere failure to fund a given commitment does 
not, per se , evidence a discriminatory purpose in 
violation of Title VI. It is still unlawful in 
Virginia, as it is in most states, to' spend funds which 
have not been appropriated by the legislature. 
Moreover, Virginia's constitution prohibits deficit 
spending. There is every indication, however, that 
Virginia's General Assembly will, even in the face of 
severe economic constraints, provide the necessary 
appropriations to implement the programs and activities 
contained in the Amendments . 

Graduate and Professional Enrollment 

Ms. Fairfax complains about the lack of progress 
in developing numerical objectives for graduate and 
professional disciplines. To the contrary, the 
Amendments clearly indicate that the institutions' 
student recruitment plans -will contain specific 
measures for the recruitment of black students into 
graduate programs. Moreover, the Commonwealth will 
submit goals and timetables, by graduate discipline, 
within the thirty days as provided in the Amendments. 
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II. Desegregating Employment 

Ms. Fairfax's account of the exchange of letters 
that occurred in November and December , 1981, is 
' generally correct. Because the Office for Civil rights 
agreed to the development of employment objectives 
based upon labor market availability data for "each 
academic department within an institution, there was no 
wa y that an aggregation of the numbers would produce a 
meaningful statewide goal. When the calculations were 
completed on a department-by-department basis, a few 
small institutions found that, in the aggregate, they 
had no hiring objectives. When this fact was 
ascertained", Dr, Gilley, Virginia's previous Secretary 
of education , aptly decided that no institution should 
have an objective of zero and, contrary to Ms, 
Fairfax's implication, adjusted the institutional 
objectives so that each institution would have an 
employment goal. 

The institutions 1 revised faculty recruitment 
• plans will contain revised hiring goals for black 
faculty. Because academic institutions do not 
ordinarily classify positions as "doctoral 11 and 
•nondoctoral," it would be illogical and meaningless to 
try to set statewide goals for each of these two 
categories, as suggested by Ms, Fairfax, 

III. Disestablishment of the -Dual System: Enhancement of the 
Traditionally Black Institutions 

Contrary to the implications in Ms, Fairfax's 
Memorandum, the enhanced programs at the traditionally 
black institutions are not competing for funds. The 
enhancement funds are separately identified in the 
budget for each traditionally black institution; and, 
these funds have been expressly exempted from the 
budget reversion required for all other institutions 
and agencies. The Amendments further provide that the 
traditionally black institutions will revise their 
current curriculum development plans so that the funds 
provided specifically for enhancement will be applied 
only toward the programs to be enhanced. Moreover, the 
Council of Higher Education is charged with working 
with the institutions to identify low-demand, 
low-productivity programs whose resources hopefully may 
be re-allocated to the programs identified for 
enhancement. Additionally, the Governor has exempted 
from the freeze on capital outlay certain of the 
facilities at the traditionally black institutions 
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which will house tht programs to be enhanced. He h\i 
also made a commitment to $ive priority to 'lifting the ' 
freeze, as soon as the economy permits, on additional 
construction projects related to program tnhancement at 
the traditionally blfcck institutions. 

Mo. Fairfax expresses her underlying concern that 
the resources provided to the traditionally black 
institutions are not comparable to those at the 
traditionally white institutions with similar missions. 
"T*t, the resource comparability data (which have been 
annually transmitted to' OCR) reveal no overall 
deficiencies for the traditionally black institutions. 
There are individual programmatic or activity 
deficiencies (such as the funds spent for library books 
and periodicals), but these deficiencies reflect 
institutional spending decisions and not inequities in 
appropriations. 

It simply is not accurate to allege that Virginia 
has abdicated its responsibility to provide funds to 
enable Virginia State University to get its business 
program accredited. The Commonwealth, in fact, 
identifies this objective in the Amendments as one of % 
the major goals for the use of enhancement funds at 
Virginia State University. The Commonwealth is 
providing, and will continue to provide, substantial 
funds for this program. 

The Legal Defense Fund continue* co believe that 
the construction of a Continuing Education Center is 
important to Virginia State University's progress. 
However, Virginia State University decided long ago 
that the Center was not a high priority item. Not only 
was the project financially unfeasible, but the expense 
to maintain the Center would drain away funds which are 
truly needed to improve* the institution academically 
and administratively. 

Finally, the decision as to whether Virginia State 
University offers a four-year Engineering Technology 
Program rests with the institution. The program was 
approved by the Council of Higher Education as- both a 
two-year and four-year program, the institution has so 
far chosen to emphasize the two-year component on the 
basis that it has the most potential for attracting 
white students. The facilities for the program will be 
contained in Hunter-McDaniel Hall, which has been 
removed from the capital outlay freeze. 
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KSHOR&HDUK 
TOt Ada=» v. Sail TlXea: VXAGZSX& 

RE: ' Ccsweatr on 1983 Ac:«r>4»«nts Virginia Pla* For Eq*aX ' 

Opportunity la Scato-Supporrtu Ir^titutlons of Hichar 
• i- Educi.ti.on . r : : _ .- • ' ' 



The SKfrtrtaact of Mratfoa- {&) Vttuld c*;J«i'tWiLS83' AiVad- jw 
«ent* that Vireiai* hu oro?o**<l to ir.s ^an beecu** tiiU sabaiscioa, : 

for mA*ur«»'fcnd'corr«ctXT« action* tint tfc«'to2f£c»'W/ci*ll Mjiti"^ 

<OCR) hkd Md« la its evaluation letter* of 17 »av«oib«r impend" " 

3 June. 1982. •</.'»' ' : ^."sV " ,7" , '-.^V/V, ~ • / V/* ■* J" 



disparities in 'student eatrv-* rat«« ^^i^^i^.^X^-^^L 




* -PCR Ration ill-/ vrote/'to Virginii' laJKov«Mb«rVl98X»~ :» V. s ■ 

?of Institution* ;"riot 'aeetin? 'their objectivti to T ~~r 
, increase black" undergraduate a&aisslonsv the ' - : V/ I *' 

> Cccanonveelth i* requested to- (a) deterxin© vhy thiO. 1 • 

* ' . . * teps t*3c«n. to date, have, not brought &boat, the* - ' 
- int»ndedi reeulte end; (bf -de«cribe alternative or ■*« 

■ Additional step* .tfce.ACo*=ouv«elth\end the instita--^-' * ; 
tioas>-ill take tosieetlthe black etuis^ entrance 'V \. 
. , object Ives in the: frlah (Letter to Dr. J. Wade'Cillftv * 

.\ November 17; 1981. pTT);. . r : ' - J. v ; ~V-' 

/- , - in Jon« 19W, .OCR/C^M*^ ^infor»od s Virginim thatr;-.- V-^oV-tT 

the Cc^oiwealt^*«'rre4poase""iid not IkddresV tbt^r-^T^VT 1 
^' decUne in fitct^tine blach; enrolment at the. ' W 'V7 
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cesnusity college* tr.d did not . ♦ . set forth 

specific .actsurcs to increase bitcV. cnrcjllcest 

tt the trtiitJ.cr.clly white institutions at the 

undergraduate, graduate or professional levels 

cr to improve the retention rates of black 

students (letter to Dr.* John T. Cute«a f III 

3 June 19S2 pp. 1-2). % , •* - 

Virginia Responded neither with, an analgia of "the institu- 
tions 1 failure to aeet goals nor, vith corrective "aeasures/. 
Instead, the 19B3 toendnectsi ^ ' ■' ' ^ • 9 J \: 
Cocr^it the Cossaonvealth to lover goals t * : . 

♦ Virginia proposes to enroll 1,185 additional black 

. ' within-state, first-tine "freshaen" beyond the 1978 "enroll- * 
crest to its s -tat e— supported postsecondary instigations as , 
* a whole, by 1985-46 ( lee. Table 1). The total maber < of J* 
first-tiae black students by' 198^-5 # 4T7^wald beV*y*r^ 
than the enrollment "that would have b*je~ required' .uoder ; 

Virginia* e 1992 Annual Report', , which. also docuaanted thati 

*" >•«: . ~ ■ ; -.^iv^\-:'::ay^;;.v/r*/;'y ■ 

"V -Virginia needed to enroll jkxt ad6J.tioiiel,i;370 . \ \ ; 
■' r "black first- tine, frVehaea *at' its stfcts-r supported' * c / •" 
institutions, taken* as a whole, • in order to shave \!,' "\ 
. had parity in black and white fiirst-tise fresh-;? " 
\ * aan enrollment, in 1981- (1982 Animal fceaort*: page'. *\ ^ /*, * 
. 26. and 27): * V^""/" • ; %./f- J}' \\V . .' >^ ! " v : 

* Virginia proposes to^earoii 1 ( 638 , additional- black with- ' 
in-state, first- tiiise 'fresheen and* transfer students ?L 
beyor-rf the 1978 enrollment, to its traditionally white 
4-yeex institutions' (WI) "by 1985-86 (see p.* 10, Table 4). 
The total first-tiiae black enrollment in 1985--2,730. 
students-^vould be lover than the number of firtt-tiae 
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black staeeats-- *,«0~that would bava beea required for" 

fall 1981 uadtr the exiiring rita , eccardiaf to Virginia'* 

ItW Annuel Report* 

Thus, tbere vu * 2,933' (20. S perceat) disparity - 
between the enrol Inunt of black f Lrtt-tiae tad 
v. hits first-tint high'&chool tad two-year "col lege ' 
grtduatet tt the four-yser, traditionally vaite . . 

Institution** The disparity translated into a." 1 ' v" 

aeed to here enrolled 4,401 black firtt-tiae stot*!-' i " 
dect* tt tfctv four-yetr treoltiti&elly white insti- 
tutAcas ia order to nfcvc achieved parJ/cy it 19&X»-- 
Virginia** objective, however, eocl<* have btta- ' ' 
fully **t 15 these^ institutions, taken tt c croup/ , ; 
.ha been able to enroll 2,172 additional bleak . S 
4 v.* firtt-tiiat freehaea end flrat-tljee transfer \"; ? , 
' 'students. Tbit .voold'b'tvt- required a total cf* " v 

3,520 bltck student* tad would hav* represented ' ' 
ta inert ttt of 2,* 172 etudeat* over tht 1,<43 > J 
.v black first-tine eaxdllee* in 1981 (19*2 Annual ..-V 
. Report, / 38-3»;.;)V v .>.-. V < v^f, .... / „ ' ^ 

* Virginia propose* to enroll* aa additional- 5 S7 "black first-Q 
r^tlsa etudeat* la the t tvo-yeer colleges- ,,:er, tht-,l»78 >, 

" , taxollf^at; for. a total . enrol l*e at of I 127 'first *ti**' 
'black freshnea by 158$ (see 'page » end :.itl« 5)..- Accord- 

; / -'- - /? ■> >: ^ . s.v^vt>s • v 

vViag to. the 1982' Annual leport Jpege 2<»J Virginia A*P»ld'; ' 

bavt attdtd a total of 2,'51€' black frttbota for parity 

• x' 1 " . v 

ia 1981, or-aa additloaal »2?.* ■ -V.V ... ./-"J . ^ 

• Tha Aatadatata. includt ao goals for bltck f irtt-tina, » ( « 
fr«hnea (teparttt fron trtatfers) and ao orarall annual • 
und«rgr«daatt goals for bltcJc atudaatc tt th« Tvn* 

Mort tine for^ltsss J 
Tht AntDi^^oitt propose not only lover goals, bet ta, txttndtd 
period Of t Ir.e^ to achieve thea* v Thtrt is even uncertainty • 
whether these lever goals will b* oet by 19 S5 1 
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For the TVZ*s 9 taXer* a*, a croup, the Ccercnvetlth 
rsv, by the I tit. ystr c£ t>. a Pits, eli-ri-tte cse- • 
>.aS2 ci difference in the ttttaifcr.ce rate 
between blesfc and vhite students in 1973* (10.7 
percent) • (p*2» 11) , (enph&sis adciad) 

Virginia purports to apply the 150 percent cap to it* SVX pro- 
jections for 19BS-E6. Yet, the Crittrie *a*e clear that this 

cap ves' a temporary one, applicabla only to the first five 

■ * "4- ' * 

yec^e ending la 19e2-X3. O should not acquiesce' in thla 

'• . v - * - * - 

eisiatcrpretstion of tha Criteria*- * .* j 

.Virginia pcopoct a to alter^ drastically how, etudects ere •. 
counted. Institutions say. count f reshnen regardless of 
vhta they graduated froa high school, and first- time transfer* 
regardloee of vhen they last attended the two-year college* ' 

•.Instead of reporting tha caasus as fall enrollment,. Virginia 
proposes to 'count- studants, Vho enroll at envrtime of, tha' 
year,.- including eussesr* ..This procedure would ^render meaning*', 
lass 0CK*e ongoing efforts to 'aaeese 'development! .iongitud- ' 
i sally since- 1975' and to undertake comparative/ analyses With' 
othsr Aden's et'ttes that follow .'OC&'s reporting* procedufae * 
that have been stilired since *1975» ..These. procedures' lend ',■ 
theceelves to tht nanlpulatloa^and inflation of statistics i % ^. 
and also to yithii^stata' inconsistencies, inasauch u, ' 
institution* *cay* utilise thin.' .«"• ' * * 

Haasuresi , ~ . . 

Instead of providing the saasuras^ that OCX has repeatedly 
requestad # Virginia has tubaitttd^a "plan to plan** Fol lov- 
ing approval of the Aaendnents, institutions are in tha 
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future "to subslt r*cruit»eor end retention pXau designed • 
pursuant to very general v^idtfliat*. Moreover. Virjiide . 
ht_s refused OCR** request to unci vhy earlier epproachee 
by institution* end the Coxaonveelth heve cot vorktd. The 
Anealrrcr.te propose eeverri. 'r.-tf ^rogrtis, scaa ef vMch vill * 
cnAy begin, in ISM if funda exe forthcoming. There" te »e 
scheduled ceto for the lauachiaj of ,t>e- Virfinie Traz* far 
- Stttdcnv &r*at ?rogresi f the Itxeeet'fi'pvse-d pxoore.%. . Host 
of the funds . for etudent programs vould cot evee be requeeted: 
before the 19M~IC biennis*,' and the virginie'officiel* have. 

• not lndiceted alternative tocrcte of funda .if the letlele- .'*'' 

ture faile to provide the requested epproprletiens. ;***;V 
* •-/.*" ^ - . ' T .: l " ■ : . M> ? \ -* r- *' * svv 

Graduate sad ProfeeelonaX'gnrolljaeat . ,»u -v ' "* '.v^ . ' \ 

La Voveaber XtiX- oat reminded Virginia tfcat-iasperitlea.'im i 

* . . r.* r :. t^»C ■ ' . v iV 

the entering rate* into posttbecceleureete programs of blecfc • 

».» # c>^'-- , " : ZO 1 ^l^i V*. % ;. v 1 "*v>' 
'end, tfcite' student*' bed beea identified by major fieide of 
AT* V* ' 'i\ '* " r - V K " f 

;study» but 'that *oaly three of. the Xo, institution* vfcica offer' 

graduate progrtma' reported tahirig Manures to recruit blecXe 

>,V- s \ * ' ' */ ' . ■ ' . 

et.;tha ffreduete XeyeX» Hot institution reported .aeeacree^to' , " 
v .* ■ • ■ • * .« * V-^ - -v- ; 

^'.ocreese bXeck ecceee to profeesioael' progress**. Virginia 
?' * "■" V 4 ■ ' " • 1 ' ' k ' 

. wet required to indicate for each icatltutlbn eM by cajor, . i 

- field of etudy, the aeasar'ee. thet vouXd' be adopted to ellainete * 

the disparities that had been identified (Dodds to c£JLXey # 

pp« 2*3) • Virginia has- not' eunaittcd these measures* The 

• Assndaents prcnlee to eosplete the retention stLdy by JuXy X # 
1983 *aiid to subnit goeXs and tint tables vlthia 30 days. 
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toae Icgialativ* eppropri*tior.a will not b« resetted catil 
tha IS fcieasiua. 
0* The A^cn^t^e do net addreet aa en urjest, priority itea the 
dtplorable c\irrta£ eit»»tien, ea docvaaated ia tha rail. Iffl 

dtta proyiuad by Virginia u«t ttttcnusst)* r 

**'**• , - < * * • 

x'xx. DX$££7^swcHKtrr op*rw ooXt rrrrcn *seasczke*t of t»*.;". 

. T**PXTXC!C*I£V BIACK X«TX*0?X(X?S (TCX)' ' >**.*.< 
Xtodda^ letter to Dr. Gillty^of Koveeber 17, 1HI he* ceiled/ 
, far- detailed iaferaatloa ceaceralaf reaoarca cWaerebilitVw i 
reeoarcit for ae* profrtxa* cad f aclXltlat enhancement' for - 
beta Vlrf iale ttata Oaiveraity (Y8» and Korfolk Xtate ' - 

f - - ■ . % - - ■ - " ,r , / . 

Univereity aad had epecificUXv aeatlooed the fcur^yeer 

E=$ineerine; Ttfchmolofr profrea, aadithe CootlMiinf tducetioa' 

• ~'x.>W-:-. % ; * ,i? : w4r, >>-:*, -£V V /• 

Cooter at VSU and the eccreeltetioe of WiImii procraa.' 

; fipdda '^letter" of June 3;. lf*2 f erpreeeed OCX* a coacera vit\ - ' 

'■• absence of coapcefeeaalae' tnhuetMnt^tMvM. « v " 
' Host critically; the C oea j.T weeltVe December YespoaaeY 
- \dld, not provide coaplete enhancement ae as urea for the ' * 
, traditionally b*ec* insUtutione., . includibf'a list of 
all neceesery facUitiaa laprcveaeate iM'«f all re- \ 
sources needed for tha development of new proa reae to* ' 
* they, will be comparable la quality and •cope U eiallar 
decree propria* of farad at other Virginia institutions '< 

(pp. i-2). ^ .* . > \. 1 . 

Th« /^ecnl£«nta f*il in &t Imtst. t.S« follovis$ res j>ts*ci 
1. While, tha Governor excluded eahance*«nt Itaaa'froa the S 
percent reduction that he .ordered; last fall* c^htr ittsa _ 
In the TZl budqeta u'trt not orotactad froa tha c«ta. ThieT 
he* setnt that enhancement anfi non-e nh encerjert it eat no*t 
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bc^h **<s crvered In ft substantial Sy r eiuco?. b\*cctt . T>.2 S 
c:t j^t. >.'ov u«M.t r. less c 2 5/iO,C*C>.* it. is very 
difficult for »:su to continue to fund the iteats ia its 
enheaccacr.t budget (5615,000) vhea the total pro^rtn at the 
Jactitation ia threatened. ' An eiditicnei cut of 6 psrcsnt 
for the ccaing year is now being discussed. Other statee- 
la the process cf dismantling t>cir dnal systeyji have totelly 
eseaprted the THI fro a stateviue cute, or' are funding en- 
hancement "off the top" io that enhancement tad noa-enhtnee- 
taent progrta* exe not competing; for United fund* it the » 
TBI. * . "/ • ' 

The Governor'* freezing of construction fund« e that hed al- 
ready be«n expropriated has severely bartered the 'facilities, 
enhancement that is urgently needed prior to l*uachiag/new . 
progress . Virginia official* should "have excepted the' TBI", * 
frca tbe freeze- a* a demonstration of • their "good f tith to V - 
nWet their conotitnents under- their -Plan.- ; * '«* •* *l 

The 1982 Annual Report presented data ca resource coeper- • 
ability/ but the'' 7>aendaenta - do not provide a schedule vith 
ti»e fres>es and estlnated'costs for addressing the deflc- 
'ieacies. There is only a v*g*je coc=iitaent that the TCI "by 
.\985-o6 vil). h eve "facilities for til their pr-x:-ai that at 
}art r.cet * t &t • plennlr.c jp*ca guidtl ir,v % end tzr. fit 1 «r tst 
c£*cu?.te for the r.ceda c £ the progress* (p.* 20). This 
statement is clearly unrer pensive to the reouirtaents that" 
' CC3 has articulaVcd err tic -.sara. 
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4. The Anendaer.ts' oeation "additional enbfcaceatat fund* fox 
bacc^laurcat* progress" that the Governor will request 

' beginning in 1984-B5, but it i* not clear whether these . 
axe the priorities* of the TBI. Computer scie nee pr ogr »r>f , 
that axe high on KSU*s agenda ere not neati-oned". . ia\re-*^ . 
•posse to OC&'sV^uery about-^the ComonveeJLtV.V tetottpftO'ij 
got ocv.*r«<lit*tioo of ffSU^s bus la ess, progxsoaV' VJLrg-iiiiVhas * 
sizapiy. *bdlc»tei < it^^re*^iniiiJ^'ty in t£h£« '"regard."" lasted, 
Virgiai* haa now »ijaply^-*hifte4. the accreditation burden. to 

^ BSO vith tho t^ggestJLo&^thet ' it » se eX \ theij neees s ary S raids • 

froo the federeJL 'Title III Program.. j\ i . '. \ K "jj. - • 
••i . . /, . . r . . • • . •. 

5. S*cr«taxy Casteea'*- readinass to* consider :1a. the- future' 

" . y ' ' , " . ' "-• - • : » • J ^ ■ ' - ■>." V J ^>' : """i - * *- £ ' *--tV - * ■ 

torn* « t • te m rund ing -of- outx each fprogr an* » is*, i ^coic^etely [ 

, " inadequate .. scbstitate'. for , the : Coatiroiiijg:E'*.^atibn CesterT 

. V' -Wi i-'-^' , 5J-.-.'--:^ , '- < v;.* 



6 - The Aaeodnent z axe , al so Vile nt on'; VSU * s? fbttcryearT* oil canpue" 

Engineering Tacbnology prog ran and the 'facilities fox. it..- 

7 . progrm** that, von Id be* jointly, roonsorod by .VSU tad Virginia .- 

Polytechnic Institute have b*ea; di« cussed by Virgiaia and; j 
X for ye are»the Asten rle jants-. only .*cosmit^* ( ' to ; a draft* plan 
by July. * •*"r # : ?r.^/ i .--V J . j'- 

8. Other i^ceas, ^.uch! as- the prbpp«alvtb 'upgrade" the adaissioas \ 
offic-js o£ the.VBI* depsad upon* funding yHich is^not in hand. 
. If tl'.e zeque^Med appropriations irom the' legi*lature"&re 
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Mr. Simon. Our final witness is Dr. Raymond Burse, president, 
Kentucky State University, Frankfort, Ky. 

STATEMENT OF RAYMOND BURSE, PRESIDENT, KENTUCKY 
STATE UNIVERSITY 

Mr. Burse. Thank you, Chairman Simon, members of the House 
Judiciary Subcommittee on Civil and Constitutional Rights and the 
Education and Labor Subcommittee on Postsecondary Education. 

It is, indeed, my pleasure to be here this morning to give testimo- 
ny regarding the status of higher education desegregation activities 
and efforts to enhance Kentucky's historically black universities. 

Kentucky is like a great many of the Adams States with only 
one historically black institution, and yet is unlike a great many of 
the Adams States in that Kentucky has a black population which 
is less than 8 percent of its total population. 

As I stated earlier, Kentucky has only one historically black in- 
stitution, and that institution is Kentucky State University, the in- 
stitution that I am proud to head. 

Kentucky State University was founded in 1886 as the Kentucky 
institution of higher learning for blacks. The institution has gone 
through several name changes from the State Normal School for 
Colored Persons, Kentucky Normal and Industrial Institute for Col- 
ored Persons, Kentucky Industrial College for Colored Persons, 
Kentucky State College for Negroes, Kentucky State College and, 
finally, Kentucky State University. 

Kentucky State remained Kentucky's institution of higher learn- 
ing for blacks until 1950 when an effort was made to desegregate 
the State s other public institutions of higher learning. 

Needless to say, what was enacted on the books was not imple- 
mented in reality. Kentucky State continued to serve the majority 
of the black population in the State. 

In January 1981, the U.S. Department of Education cited the 
Commonwealth of Kentucky for its failure to desegregate its insti- 
tutions of higher learning in that the commonwealth had failed to 
enhance Kentucky State University, its historically black institu- 
tion; had not desegregated the faculty, staff and administrations of 
its traditionally white institutions, and had failed to truly integrate 
or desegregate the student bodies in its traditionally white institu- 
tions. 

Once the U.S. Department of Education's letter was issued to 
Kentucky, many in Kentucky blamed Kentucky State University 
for the failure of the State to desegregate its institutions. 

This happened even though Kentucky State had a student body 
of which approximately 50 percent of its total head count enroll- 
ment was white and approximately 30 percent of its full-time en- 
rollment was white. 

This was done at the time when the premier institutions of 
higher learning in the State had a black enrollment which was less 
than 2 percent of their total head count. 

There is no doubt that the 2-year debate on whether to continue 
Kentucky State University as a freestanding 4-year institution or 
downgrading it to a community college or merging into one of the 
State's traditionally white institutions has hampered the develop- 
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ment of the institution as a full partner in the Kentucky public 
higher education system. 

However, on the other hand, there have been some very positive 
elements to come out of those desegregation efforts. 

But before I mention those, I would like to talk about some of 
the negatives. 

The U.S. Department of Education has required, or has been 
seeking to require, Kentucky State University to have 30 percent 
of the student body enrolled in what is known as high demand and 
nonduplicative programs. Nonduplicative in that they do not dupli- 
cate programs of the traditionally white institutions. 

My question to the Department has been, what is a high demand 
and nonduplicative program? If in 3 years from now that program 
is no longer high demand and nonduplicative, what happens to 
Kentucky State University? 

Are we then continuing a program which is a white elephant or 
something that is educationally sound to be built into that institu- 
tion? 

For Kentucky State to comply with that mandate and if there 
later occurs a sudden change in the market demand it would leave 
us with that white elephant to care for for years to come. 

Rather than looking at what is educationally sound for the uni- 
versity, the approach has been to take or to seek what is most con- 
venient and can most easily be obtained. This approach must be 
rethought. 

The U.S. Department of Education has required that the com- 
monwealth develop a comprehensive desegregation plan, which re- 
quires Kentucky State to do several things relating to programs 
funded by other Federal agencies. 

While the U.S. Departmnet of Education, for instance, required 
that we revamp, restructure, and strengthen our land-grant pro- 
grams, the U.S. Department of Agriculture, on the other hand, has 
tried and continues to try to remove the funding for various as- 
pects of those programs and to cripple those programs in their de- 
velopment. 

There is no way that an institution can serve two inconsistent 
mandates by two Federal agencies. 

There is no coordination between Federal agencies. The incon- 
sistency may also run to differences between divisions within the 
U.S. Department of Education itself. 

On the one hand, the Civil Rights Division of the U.S. Depart- 
ment of Education has required that certain actions be taken, for 
instance, in the enhancement of the university, while on the other 
hand, the facilities management section, the title III program and 
Federal student financial aid all appear to counter what civil 
rights is requiring. 

It leaves an institution grappling for its total existence, while at 
the same time trying to meet the differing demands of various 
agencies. 

It becomes even more acute when one is operating under a deseg- 
regation plan with certain time deadlines in which one must take 
certain actions or take certain corrective measures. 

Other divisions within the Department do not always react to 
those timeframes and time deadlines. An example of this is that 
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the Civil Rights Division issued its letter to Kentucky in January 
1981, and was quite aware of the turmoil that developed in the 
Commonwealth of Kentucky. * 

This turmoil has had an effect on the student enrollment at Ken- 
tucky State University. The university last fall found itself in a po- 
sition of being unable, because of declining student enrollment, to 
meet its maintenance of effort requirement. 

A request regarding the waiver of this maintenanceof-effort re- 
quirement was submitted last December, and as of today, the uni- 
versity is still awaiting the outcome of this request. 

The outcome of this request will determine whether or not the 
university has additional funds to meet the needs of the State's de- 
segregation plan. 

This is important because the university will not receive any ad- 
ditional new funding to meet the plan requirements. Failure to 
meet the plan's requirements means the university and the Com- 
monwealth of Kentucky will be back where they were in January 
1981. 

To mention some of the positive aspects— and I think there have 
been several: 

Kentucky State has gone from a predominantly black or almost 
black institution to one in which today 60 percent of its total head 
count enrollment is now white; 37 percent of its full-time equiva- 
lent enrollment is white; a faculty which is approximately 65 per- 
cent white; and an administrative staff which is approximately 30 
percent white. 

Those numbers are cited not for the mere recitation of numbers, 
but to show that Kentucky State University is becoming a fine, 
small, liberal studies-oriented institution for all students of all 
races who are truly serious about being better educated. 

From where the institution was to where it is now, it can prob- 
ably not be matched by any other public or private institution in 
the Commonwealth of Kentucky. Kentucky State University has 
been successful in desegregating its student body, faculty, and staff. 

A second positive element is that the desegregation plan or effort 
has allowed the university to take a critical review of itself and to 
redefine its mission along lines that are dissimilar to the other 
public institutions in the State. 

For many years, Kentucky State University tried to imitate and 
duplicate what was taking place at the traditionally white institu- 
tions in the State. The desegregation plan allowed us to redefine 
our mission around becoming a public liberal studies institution 
with the lowest student-faculty ratio in the Commonwealth. 

The liberal arts mission and the lowest student-faculty ratio are 
a direct outgrowth of the desegregation effort. This represents sig- 
nificant triumphs for Kentucky State University, triumphs in 
terms of Kentucky State being the Commonwealth's small public 
institution and triumph in that the university is now able to justify 
its large expenditure per student. 

As I cite later on, Kentucky State, though we only attract 10 per- 
cent of the total number of blacks enrolled in higher education 
each year, we continue to graduate approximately 25 percent of all 
black graduates in Kentucky who receive baccalaureate degrees. 
That is quite an accomplishment. 
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The plan has also allowed for new efforts and thought about 
what Kentucky State University should be and is about. It has al- 
lowed us not only to redefine our mission, but to look hard at the 
retraining and needs of our faculty, and to provide for the sabbati- 
cal leaves, the study leaves, to enhance the skills and qualities of 
our faculty. 

It has also allowed us the opportunity to be able to do things in 
terms of the students who come to Kentucky State. We presently 
have agreements with our sister institutions that 3 percent of the 
entering class of the medical, dental, and law schools of Kentucky 
will be Kentucky State graduates. 

This is a significant accomplishment, but an accomplishment 
that grew out of a continuing effort of calling to the attention of 
Kentucky that it had not taken all the action required of it under 
title VI. 

The last thing that is done, which I consider to be most notewor- 
thy, Kentucky State is located in Frankfort, the seat of the State 
government in Kentucky, and for several years, State government 
had not noticed that Kentucky State was even in Frankfort. 

The desegregation effort has allowed or forced the State govern- 
ment to recognize the presence of Kentucky State, to begin to work 
on cooperative programs, and these programs have taken several 
forms. 

We have an intern program where students who enroll in our 
public affairs and other programs are employed by State govern- 
ment. We have a cooperative education program with the State 
government. 

In addition, the training arm for State government, the Govern- 
mental Services Center, was moved to my campus last September, 
and the impact that move has had on the students at Kentucky 
State, as well as State employees, is a significant accomplishment. 

So I think, in summary, I can say that the efforts involved in de- 
segregating, or at least, attempting to desegregate the institutions 
of higher learning in Kentucky have met with some successes. 

But they met with successes because there has been, as President 
Stone said, a constant Federal vigilance, constantly reminding the 
individuals that there are laws on the books in which they have to 
meet. 

Like the rest of my colleagues, I would be glad to answer any 
questions that you may have. 
Mr. Simon. Thank you very much. 

The Chair is going to use the 5-minute rule, and I will impose it 
on myself, also, so that we can move it around and get to as many 
members as possible, and I will also alternate between the two sub- 
committees in calling on members for questions. 

In my second 5-minute period, I am going to get into more specif- 
ics about what you have testified on, but first I have a very general 
question I would ask of all three witnesses. 

Are you satisfied with the direction and support that you are 
now receiving from the Department of Education and the Depart- 
ment of Justice in your efforts? 

Mr. Casteen. Mr Simon, we are involved in my State with the 
Department of Justice. 
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With the Department of Education, the relationship is sometimes 
adversarial, as it must be, because they are carrying out orders of 
the court. 

I would say that especially since about December the relation- 
ship has improved substantially, and I think at this point that our 
chief problem is that we cannot control the bickering that goes on 
in court, and obviously has some impact on what OCR on behalf of 
the Department of Education can do in Virginia. 

The fact is that they have addressed the educational concerns 
that we raised back in February squarely and systematically. 

It is also a fact that in a State whose educational government 
system is very peculiar and is unlike those in most other States, 
OCR has over the years since 1978 learned a great deal about how 
we work. 

We have no central governing board, we have no central chancel- 
lory, we have no single seat of authority in higher education. Prob- 
ably 30 different boards have some impact on education in Virgin- 
ia, and it has become a game of musical chairs in recent months in 
our efforts to see to it that the educational enterprise that we have 
set into motion runs properly. 

Mr. Simon. Yes. 

Mr. Stone. Mr. Chairman, the Federal Government is never a 
good ally. It is the bast ally that we have. When we sat at the bar- 
gaining table with the Justice Department, we were bargaining as 
much against the Justice Department as we were against the State 
of Louisiana because we thought we saw our interest more clearly 
than either the Justice Department or the State of Louisiana. 

More freouently, though, we found that our position more closely 
paralleled that of the Justice Department than the State of Louisi- 
ana. Without the Justice Department, we would not have been able 
to reach a compromise, which is a compromise that everyone says 
is a good settlement of a law suit, but no one is fully satisfied with 
it. 

As to the implementation of the consent decree, the Justice De- 
partment has just sat on the sidelines since the signing of the 
decree. Although our lawyers have been in contact with them from 
time to time, they have left it to the monitoring committee in Lou- 
isiana. 

I am not suggesting that action in reference to implementation 
should not be initially left to the monitoring committee, but I do 
believe that the Justice Department does have the responsibility to 
say at an appropriate time that something is not in keeping with 
the consent decree as it views it. 

It has not done that yet in Louisiana, to my knowledge. 

Mr. Simon. If I can follow through more specifically, you feel 
that the Ph.D. program, as you testified, is not complying with that 
consent decree. Do you feel the Justice Department ought to be 
coming in and 

Mr. Stone. I think it should have said that we understand the 
clear language of this consent decree to award such a program to 
Southern University. 

Ni,w, I don't doubt one bit that if we raise that question with the 
Federal courts, the Justice Department will be standing with us. I 
don't doubt that, but after all, the Justice Department is as much a 
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part of this litigation as Southern University's board of supervisors 
is. 

As a matter of fact, the Justice Department might even be con- 
sidered to be more of a party, because it sought in the suit to elimi- 
nate what it called the vestiges of duality in higher education in 
accordance with title VI and the Constitution of the United States. 

Mr. Simon. You kept the Justice Department informed about the 
situation? 

Mr. Stone. Oh, yes, yes. We think that we have a rather unique 
situation in Louisiana in that our board was a party to the suit and 
our board was predominantly black, which meant that we hired 
our own attorney, even though the State of Louisiana was repre- 
sented by the Attorney General. 

Of course, after we did that, then other agencies hired their own 
attorneys. We didn't think we had to go along with either the State 
or the Justice Department, but we thought it was that we had ah 
obligation to see tnat the law was carried out. 

I think that that is a little bit different from what happens in 
most States in situations like this. 

Mr. Simon. Dr. Burse. 

Mr. Burse. Mr. Chairman, I think I can sav I am not completely 
satisfied with what we have gotten from the Department of Educa- 
tion. At the same time, I am not completely dissatisfied. 

My concern with the Department has been basically the time 
frames or time lines in which it has required the State to take cer- 
tain action. I think in great many instances, those time frames do 
not serve the best interests of an educational institution. 

It is sort of hard to develop and start a new program in 60 days. 
I think the Department has to understand this. In Kentucky, we 
took a rather unique approach. 

I think in most other States they had moved programs from one 
institution to another to implement a new program. Kentucky took 
somewhat of a novel approach in that rather than adding a new 
program, they redefined the institution around the liberal arts mis- 
sion with the lowest student-faculty ratio in the State. 

The Department of Education has a tough time grappling with 
what that meant, even though I think they were at times being 
told by individuals and institutions specifically what it meant. 

I think that the Department has to have more sensitivity to what 
is taking place in the individual States and the developments 
there, and don't try to take the blueprint from one State and trans- 
fer it from State to State to State, because I think it ends up being 
a disservice to the institutions, in Kentucky it has been particular- 
ly difficult. 

Beyond the problem with the definition of the institution, in the 
high demand and nonduplicative issue, for the most part, the De- 
partment has been very supportive. 

They have requested that the State do some things that I had 
been long in favor of, and in negotiating sessions that I have been 
privy to. They have not reneged on the commitments that they 
have made. 

Mr. Simon. Mr. Conyers. 

Mr. Conyers. Thank you, Mr. Chairman. I welcome the wit- 
nesses. There has been an accusation raised in many quarters 
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about the war on civil rights as it is going on in the Justice Depart- 
ment, particularly the Civil Rights Division and various depart- 
ments of the Department of Education. 

Much of it turns on desegregation orders: voluntary resolutions 
of discrimination suits between municipal governments and their 
employees, what has been perceived by many equal opportunity 
agencies as deliberate understating and confusing directives that 
go to employers in the public and private sectors, threats on the 
part of the Attorney General for Civil Rights to specifically over- 
turn established law as in the Weber case with reference to goals 
and time tables. 

Are there similar problems that exist in the field of higher edu- 
cation? 

Mr. Stone. I don't think we have had them in exactly the 
manner in which you have described them. I do not believe that I 
have seen in higher education — and this is what I was trying to say 
a few minutes ago — the same diligence in trying to achieve what I 
have thought of as justice guarantees by the Constitution of the 
United States as in some other periods. 

Whether this is due to a better understanding of the problems or 
a change in the definition of justice, I don't know. But I think I 
have seen less diligence, if I may put it that way. 

Mr. Conyers. Well, how serious is "less diligence"? Well, institu- 
tional disagreements are something with which all of us have to 
abide. 

The question that brings two committees here is whether there is 
a serious turning away from the commitment under the civil rights 
laws passed over these last two decades as it applies to a higher 
education opportunity for blacks. 

Mr. Stone. Well, I am speaking mainly of the Justice Depart- 
ment's involvement in higher education, and specifically about 
what I have seen happen in Louisiana. Beyond the knowledge of 
what I have read in the newspapers, I don't know personally too 
much about the attitude of the Justice Department has been at 
other levels, and what the Department of Education's view has 
been at the elermentary and secondary levels. 

Of course, since we are under the desegregation order that was 
brought on as a result of the Justice Department's intervention in 
that matter, or rather, its filing that suit, I think that we have a 
different situation. 

My impression is based on some of the utterances that I have 
heard and some of what I have read in the newspaper that there is 
a backing away from the whole civil rights movement in this coun- 
try, but I can't swear to that. 

Mr. Conyers. Dr. Stone, what we are leaving the impression of is 
that blacks in your State are receiving better and more adequate, a 
higher level education; that their funding and the processes and 
techniques are suitable to you; and that outside of a few disagree- 
ments with the Justice Department, which I think can be fairly 
characterized as minor, the educational opportunity for blacks at 
the higher level in your State sound rather fair to me. 

Mr. Stone. I am not saying at all that what has taken place in 
Louisiana is either adequate or fair. 
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Mr. Conyers. Well, are more blacks getting educational opportu- 
nities? My impression, although I am not on the chairman s com* 
mittee, but from the universities that I have been to, that there are 
huge turnbacks in educational opportunities based on funding, poli- 
cies, enforcement procedures that largelv stem from controversial 
reversals of a traditional position in the Department of Educa- 
tion 

Mr. Stone. That is correct. We have found on the question of fi- 
nancial aid that a larger number of our students find themselves 
not able to raise the student's share. 

Southern University is a low tuition institution. We have, by 
design, kept our tuition low. As low as it is, we find that many, 
many students cannot contribute reasonably to their education. 

We have felt, vou see, that the high tuition and the cutbacks on 
Federal aid would force many of the black students out of many of 
the white institutions with high tuition and they would be coming 
back to Southern University. 

We think that this is true today. But even those who come back 
are finding it difficult to contribute substantially to their own edu- 
cation. 

We also find that the whole unemployment picture, of course, in 
the country has affected us and affected our students in substantial 
ways. But I was speaking specifically of the Justice Department's 
involvement in postseconaary education. 

I was not speaking about the civil rights thrust generally on the 
involvement of the Office of Education. I think that as to the han- 
dling of financial aid, for example, that something can be done in 
that office so that students will know in plenty of time whether or 
not they are going to get the financial aid every year. 

We have students waiting around until the semester ends and 
the second semester has begun who are waiting for their checks. 
That is just a poor way— you know, I don't want to criticize the Ad- 
ministrator of that office, but I don't know what he does. 

But I know that if I did that, I would be out of business. 

Mr. Fimon. Mr. Gunderson. 

Mr. Conyers. Mr. Chairman, could I just get a nominal response 
on the one question from the other two witnesses? 

Mr. Simon. Yes; the gentleman from Michigan is entitled to that. 

Mr. Burse. Congressman Conyers, my comments will relate, I 
think, directly to the Civil Rights Division in the U.S. Department 
of Education because that is where most of my dealings have been. 

From my perspective of what they have done in Kentucky, I 
don't think there has been necessarily a withdrawing back from 
the civil rights laws in my State. Ia fact, they have been very vig- 
orous and sometimes, in my opinion, a little bit too vigorous. I 
think that they have gone overboard. 

But they are constantly requiring the State to do things that it 
needs to do. 

In terms of educational opportunities for blacks and minorities, I 
think the opportunity to get that education is now there. But 
having the opportunity is a little bit different from having the fi- 
nancial resources to be able to afford that opportunity. 

Like President Stone, we at Kentucky State are having problems 
with Federal financial aid and how the laws are administered. Just 
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one example, the national direct student loan program: Prior to 
1972, Kentucky State did not keep social security numbers on bor- 
rowers of that program. It is sort of hard in 1982 to try to collect 
from a student who I don't have a social security number on. 

But the Department never articulated or promulgated any regu- 
lations in terms of administering that program, I think, until prob- 
ably the midseventies, so it places us at a disadvantage. 

But going much further in terms of how they propose to change 
Federal financial aid and in the administering of National Pell 
Grant Office— we had commencement at Kentucky State last week, 
and I had to give some students blank diplomas for the simple 
reason the Pell Grant Office had not processed those students' ac- 
tivity records. 

Mr. Stone. May I just say this in connection with the collection 
of NDSL loans, et cetera, we had a procedure at Southern where 
we turn over the collection of these obligations to private agencies, 
and without much success. We also turn them over to the Attorney 
General, without much success. 

Once we go to the private agencies, the collection agencies and 
Attorney General, and they fail to collect, we think that we have 
done just about all we can do. It doesn't serve any useful purpose 
that we can see to have the Federal Government tell us what we 
haven't done. 

Mr. Casteen. Mr. Conyers, I'll answer your question very briefly. 
Let me say that one of the chief concerns that both OCR and Vir- 
ginia had in 1982 was evidence to the effect that educational oppor- 
tunity for our black students simply had not kept pace with what 
was anticipated in 1978. 

For example, the calculated numerical disparity in the rate of 
progress from high school to college under the 1978 plan went from 
about 450 students to almost 1,500 students in the progress of a 
plan that was supposed to build equality of opportunity. 

The concern we had was we were looking at a lower rate of prog- 
ress from high school to college, preceded by a lower rate of enroll- 
ment in college preparatory courses in high school, followed by a 
lower rate of success in college courses. 

We were determined to find educational remedies. Let me say at 
the risk of repeating something I said earlier, I think the chief 
problem is that in the States— and there are, I think, six or seven 
of us with the 1978 plans, the criteria that we were forced to use in 
developing the 1978 plans were simply faulty. 

They do not understand how colleges work. The people who pre- 
pared those criteria were not admissions officers. They were not 
academic counselors. They w*re not persons conversant with what 
it takes for students to succeed. 

They were persons conversant with the Adams case. That is a 
great deal of the problem. The solution lies, I think, and I suspect 
my colleagues today would agree, in school and college classrooms. 

The fact is that those 1978 criteria do not address the realities of 
what happens as students choose their courses and progress from 
one level to another and so on. 

Mr. Simon. Mr. Gunderson. 

Mr. Gunderson. Thank you, Mr. Chairman. 
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Let me begin by Baying that as I listen to your comments regard- 
ing problems of student financial aid that I believe the chairman of 
our committee has some legislation in that is intended to speed up 
and clarify that process. 

Your colleges are not the only ones in the country that are 
having that problem, let me assure you. 

I would like to, as I listen to your testimony, see if we can pin- 
point the greatest problem with either the Office of Civil Rights or 
the Department of Education as they are working with you on de- 
segregation efforts. 

Is it lack of effort or initiative on their part? Is it mandates that 
simply cannot realistically be met in the proper timetable or is it 
duplicative and confusing mandates, as I think you suggested in 
part of your testimony? 

What do you see as the greatest problem in trying to achieve de- 
segregation through your efforts with either OCR or the Depart- 
ment of Education? 

Mr. Stone. I think perhaps the greatest problem that I see is 
that the Government sometimes is not persuasive enough in help- 
ing to create a proper understanding of the difference in what I 
perceive to be the philosophy of blacks and black institutions and 
the philosophy that brought on the segregated institutions in the 
first place. 

I believe in quality and excellence as much as anyone does. I be- 
lieve that everyone should have the opportunity, and until my op- 
portunity is as good as yours, then I am not likely to have the came 
type of success that you have if we are equally talented. 

Consequently, I think that if you start out behind, you either 
remain behind or you have to run faster, harder, longer than all 
the rest. 

I think that that has to be understood. I think that what we have 
to do is to provide ways and means of helping black youngsters at 
every level catch up. 

EVen the College Board has said that there is a relationship be- 
tween achievement on various tests and socioeconomic background 
and condition. 

I don't think that enough of our educational systems give consid- 
eration to this. I think the Federal Government can provide leader- 
ship in that, and not worry so much about bodies, white and black 
bodies, but worry about the quality of education, the quality of the 
experience that students are likely to receive. 

To be sure of that, there should be no discrimination based on 
race, color, or creed. But it is not important to me whether we get 
a large number of whites at Southern University. 

What is important to me is *hat we get the money from the State 
of Louisiana and the opportunity, the teaching, the programs and 
all of these things to provide the kind of education at Southern 
University that will make excellence in the market commonplace. 

You do that, you have to do some of this by persuasion. You do 
some of it by coersion, through litigation, et cetera. But you must 
have, I think, all of these things, and that must be the goal. 

I don't think that has been the goal. I think we have missed the 
boat on this many years ago by just assuming if ycu get blacks and 
whites at the same place, they would learn at the same rate and all 
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of this sort of thing, and nobody gave enough attention to the faet 
that they weren't coming out the same residential neighbo hoods 
or the same family backgrounds. 

Mr. Castekn. Mr. Gunderson, it seems to me the chief problem 
we have seen— there are two pieces, I guess. No. 1, I understand 
from the people we have worked with at OCR that the States have 
generally resisted OCR's participation in developing plans, and 
that in some cases the negotiations had collapsed, and OCR has 
more or less dictated a plan from time to time. 

We went into this discussion in 1982 and 1983 determined to see 
better schooling in our State. We went into the discussion with a 
fairly solid background in terms of serious study of the State stu- 
dents over the course of the years in the 1978 plan. 

We operated also in the context of growing national concern 
about equality of opportunity as an outcome of schooling. So we 
were going into discussions with a thesis, and also with a determi- 
nation to deliver more productive kinds of schooling. 

That is a piece of it. The States clearly do have to take a more 
active role in formulating a philosophy. 

Second, especially in developing the enhancement strategies for 
the traditionally black institutions, at the State end we went di- 
rectly through the institutions, the provosts, the deans, the presi- 
dents, actually went away with me and we locked ourselves up in 
an isolated house and worked out strategies to enhance what is 
there, to try to avoid some of the pitfalls apparent in other en- 
hancement schemes. 

That process of working directly with the people who have to do 
the job, I think, is an important part of it. That is what was miss- 
ing, I think, in the 1978 set of negotiations. Political leaders and 
employees of U.S. bureaucratic agencies in Washington locked 
themselves up in rooms and came up with plans. 

That is not how one changes education. It is a constituent oper- 
ation. 

I think the success that we have on the ".wo campuses represent- 
ed today and in campuses in Virginia and elsewhere— to the extent 
that we can be satisfied with their results and in many places we 
shouldn't be totally satisfied— results from this head-to-head col- 
laboration from the State people who pay the bills and the local 
campus officials who have to deliver the programs. 

Without that kind of participation as equals, we don't have a 
program. 

Mr. Burse. I think the problem, as I said earlier, has been a lack 
of understanding or sensitivity of the U.S. Department of Educa- 
tion to what is educationally sound in the State. 

When Kentucky's plan was first developed, and one was submit- 
ted in March of last year, there was not that much participation by 
Kentucky State University. 

When we .lied an update in January of this year, there was a lot 
of participation by Kentucky State because I requested and de- 
manded it. We at Kentucky State went in and looked at what we 
required to do and came up with programs and plans that we felt, 
based upon our experience, would enhance our institution. 
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When those were submitted to the U.S. Department of Educa- 
tion, they questioned it: "You said it will do this, it really won't do 
that." 

At some point the responsibility of the authority for the develop- 
ment of those plans has to rest with the people in the State, and I 
think the U.S. Department of Education's job is to insure that once 
we said we were going to do certain things, they expect that we do 
them, rather than coming in to question what we are doing. 

Just give you an example. I said earlier Kentucky State has 
become Kentucky's public liberal arts institution with the lowest 
student-faculty ratio. 

In order to define Kentucky State as a liberal arts institution we 
did two things. We redefined our general education curriculum at 
Kentucky State, and we decided to start a program which we called 
the Whitney M. Young College of Leadership Studies. 

It is based upon the great books program of St. John's College in 
Annapolis, Md. And it is a 2-year program. When we said we were 
going to do the second program, they questioned whether or not we 
really knew what we were talking about in what we wanted to do. 

Quite frankly, I got offended by it. I think if the Department 
wants to continue to do a good job and do a good service that it has 
to accept some of things that the States or the institutions bring 
forward in their effort to desegregate their student body. 

Until you get that sensitivity in the Department itself— you 
know, I am not certain that that is something you can legislate or 
write— but I think the people in the Department must know that 
there are some basic things that are educationally sound for insti- 
tutions of higher learning, and that not all knowledge about sound 
institutional programs are found in the Department of Education 
itself. 

Mr. Simon. Mr. Boucher. 

Mr. Boucher. Thank you, Mr. Chairman. 

I would like to begin by complimenting Secretary Casteen on his 
well-prepared and well-presented testimony this morning and ask 
him a couple of questions concerning it. 

How do the 1983 amendments to the Virginia desegregation plan 
affect Virginia s traditionally black institutions? Will those amend- 
ments accelerate the process of desegregation there? 

Mr. Casteen. Mr. Boucher, I think they will. Let me make clear 
that the strategy that we are pursuing was begun in 1978 and re- 
fined in 1983 The strategy involves essentially what has happened 
at Kentucky State, as I understand it, identifying high demand pro- 
grams, attempting to see to it that we don't duplicate the program 
on several different campuses, that is, that you don't create multi- 
ple competitors for the same pool of students. 

Enhancing that program by providing the necessary additional 
facility positions, sometimes salary increments, other kinds of sup- 
port that make for a strong program, seeing to it that the program 
that is to be enhanced does not compete for funding directly with 
programs that are not targeted in that fashion. 

For example, in developing an accredited business program, it is 
necessary to pay higher salaries to support a lower faculty/student 
ratio, to develop microprocessor facilities, and so on? 
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Our experience with programs of this sort under the 1978 plan 
has been mixed, but at their best— for example, the business and 
technology programs at both Virginia State and Norfolk State, the 
nursing program on both campuses, the program in social work at 
Norfolk State— the high demand programs have, indeed, drawn 
students from both races in proportions that are more or less com- 
patible with the overall portion of the general population. 

Another way to put that is the evidence has shown that if we 
provide a good product, identify it in a proper way, place it proper- 
ly in the marketplace, we can, indeed, overcome whatever tradi- 
tions may tend to separate students by race. 

The strategy is sound in concept. The question is how best to 
identify the programs that are compatible with the mission at a 
given institution. 

In the next phase of our compliance, the part that we expect to 
run through the 3 years that began in January, we will be develop- 
ing additional kinds of excellence— I guess is the term— in high 
demand programs on both campuses. 

We are also working with the management, especially, of Virgin- 
ia State. Both of my colleagues have mentioned the problem of 
maintaining proper accounts on guaranteed student loans and so 
on. 

One of our TBI's, Virginia State, is engaged in negotiations with 
the Federal Government concerning uncollectable loans adding up 
to substantial sums of money— a sum that could be devastating to 
the university and taken out of the university budget. 

Both universities need enhanced admissions operations. They 
cannot compete with the kind of professional and well-placed ad- 
missions operators who represents, say, Virginia Tech, William and 
Mary, and UVA. 

We have provided the expertise to develop the systems for them 
and we will provide for staff training and new equipment, and so 
on, during the 3 years. 

The general approach, I think, has to be to make the institution 
independent and self-sufficient. The history of inequitable funding 
is a matter of record. 

The fact is that the 1890 land-grant institutions, for example, did 
not receive equitable shares of the total land grant appropriation. 
Clearly it is a Federal interest that such institutions receive what 
they are supposed to receive. 

It clearly, also, is a State obligation to see to it that it supports 
an institution that experiences a time of difficulty, as Virginia 
State has— three presidents, I think, in a year and a half, for exam- 
ple. That happens. 

We have an obligation as the institution s ultimate owner and 
protector to guarantee that the process of education doesn't suffer, 
and under the plan, we are also obligated to see to it that it contin- 
ues to improve. So we have taken that to be the State's business. 

Mr. Boucher. I understand that Judge Pratt's ruling requires 
that substantial progress be demonstrated by April 1984. That, in 
turn, is going to mean that in the fall of 1983, there would be a 
rather substantial increase of black enrollment at traditionally 
white institutions. 
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Do Virginia's TBI's at this point have a sufficient number of 
black applicants for the fall of 1983 to show substantial progress by 
April 1984? 

Mr. Casteen. At the moment, Mr. Boucher, I don't have all of 
the facts to answer the question. I met on Sunday night with the 
admissions travelers for all the 4-year colleges. 

About two-thirds of them indicated that they expect to achieve or 
exceed the goals that are prepared in the plan. Others indicated 
that they are having serious problems. 

The pattern is interesting. For example, in the western part of 
the State where the black population is very small the institutions 
out there report that they are having trouble identifying students 
who might be eligible and available. 

That makes some sense, because the State is a fairly large one 
and there are .distinctive regions. It is the case that students going 
to college as the first generation student in their family and also 
students going to college from black families typically have more 
concern about being close to home than do students whose parents 
might have gone to college and so on. 

So there are some facts of demography that can make that diffi- 
cult. Substantial progress would include the progress on the school 
reform programs, on our financial aid programs, on funding from 
the general assembly. That is all in place. 

My feeling is that we are making substantial progress as the 
goals and timetables might measure it because of extraordinary ef- 
forts made by the college. 

Mr. Boucher. So even though the judge's ruling does place some 
severe restraints on the State in terms of scheduling, you feel that 
Virginia will be able to show substantial progress by April of next 
year? 

Mr. Casteen. Places the strain, and frankly, it raises questions 
as to the credibility of those who are determining how we are sup- 
posed to do the job, simply because the timetable contained in that 
order does not match the school year, and it is necessary at some 
point to acknowledge that we are dealing with schools. 

Mr. Boucher. Thank you, Mr. Casteen. 

Mr. Simon. Mr. Packard. 

Mr. Packard. Mr. Chairman, how much do you estimate the cost 
to either implement the decisions that have been made by the 
court or to defend or to represent yourselves in the court actions? 
At this point, how much of a cost have you borne and who is sus- 
taining those costs" 

Mr. Stone. Mr. Packard, the Southern University has spent, I 
believe, $125,000 so far for the negotiations and everything leading 
up to the consent decree, and maybe one or two appearances subse- 
quent to that time. These costs are being borne by the State. 

I know you didn't ask this question, but let me also say that 
there is a difference as to the amount of money that we think is 
involved in the consent decree. The Commission on Higher Educa- 
tion says it will cost $50 million for the enhancement of black col- 
leges and universities. 

We think the sum is closer to $126 million. So I can see the ex- 
penditures of additional moneys if we are that far apart. 
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The bottomline, Mr. Packard, with us— and I don't mean to 
change the subject— the bottom line with us is not what happens to 
Southern University or Grambling State University, but how the 
opportunities for black youngsters in the State of Louisiana to re- 
ceive an education have been improved. 

You see, they can make Southern University the Harvard of the 
South, and fix it so that we could only serve a very limited number 
of the people in the State of Louisiana, or not provide opportunities 
for other blacks in the State, and we wouldn't think that very 
much had been accomplished. 

Mr. Packard. That was my next question. In your judgment, has 
the expenditure of the money and the implementation of the deci- 
sion had an effect on the quality of education? 

Mr. Stone. I think, first of all, it has had a very pronounced 
effect. We now are able to spend $230,000 a year for faculty devel- 
opment at Southern University from the consent decree funds 
alone. 

Since I have been president, about 9 or 10 years, we have never 
been able to put more than $10,000, maybe $20,000 in the faculty 
development. 

We are spending $1 million a year for developmental purposes, 
developmental education programs, in addition to the Federal 
moneys that we have been spending in those areas. Additionally, 
we have provided additional scholarships for students and we have 
some $50,000 or more, I believe, for "other race" scholarships at 
Southern University. 

Mr. Packard. The source of those additional 

Mr. Stone. All State moneys. 

Mr. Packard. OK. 

Mr Stone. In addition to that, we, like the others, redefined our 
mission We couldn't get any money at all from the State in past 
years for research. 

If we did any research, all that money would come from the Fed- 
eral Government. We think now with our new mission, we are 
going to be able to get substantial money for research. 

But more than that, we think that the State now is under an ob- 
ligation to see to it that within a certain period of time the num- 
bers of blacks who seek higher education approximate the numbers 
of whites that seek higher education. 

There are some changes in Governors. Governors in Louisiana 
today on higher education boards must reflect the racial makeup in 
the State, the State's population, except that it must be reflected 
inversely for Southern University. 

We think that these are substantial gains. They are going to be 
worth more to us than the million dollars that we could have spent 
for counsel. 

Mr Simon. First, a comment to President Stone. I am going to 
check with Chairman Edwards about the possibility of simply 
making an inquiry to the Justice Department on their monitoring 
of the consent decree as far as your Ph.D. program. 

Secretary Casteen, you touched on something that I think is long 
range, pretty fundamental, and that is this comprehensive pro- 
gram. 



ERIC 



162 

I applaud what you are doing there. But let me direct this ques- 
tion to all three of you. 

Is there some way of developing an intensive summer program, 
or some kind of compensatory program for young people who have 
gone to schools that, frankly, are not quality schools, who have the 
basic ability and who ought to get something more than remedial 
math when they enter Southern University or Kentucky State? I 
don't mean disrespect for your remedial math programs. 

Is there some way that we can be doing something intensive in 
the meantime? The difficulty of a comprehensive approach, it 
seems to me, is if it is sound, we have to move in that direction, 
but we have this time lag here. 

If I can direct that question to all three of you. 

Mr. Casteen. Two or three quick responses. No. 1, the effective- 
ness of summer intensive programs in bringing students up to 
speed was well demonstrated back in the sixties. 

One of the strange phenomena of the Adams orders is that they 
rarely include programs that can be shown to work. In the 1983 
amendments, we have established three such programs for this 
summer. They have enrolled a total of 160 students. 

I checked on Sunday evening and it appears to me that all but 
about 30 of the spaces have been taken. The model in the program 
that has existed at the University of Virginia since about 1968. 
Graduation record within 4 years for the students in that program 
is between 60 to 80 percent of those who entered. 

That program differs from the conventional, remedial program 
in that it makes the assumptions that you just implied. That is, the 
students are able, that they don't need to have their hands held. 
They need a substantial challenge in reading, writing, and arith- 
metic. 

Largely, they are to.. regularize methods and techniques in doing 
things. The 6-week program is designed to provide intensive con- 
tact with faculty, not with specialists who are brought in because 
the students are thought to need something unusual. 

We built that program, in turn, on top of a program that I 
worked in about 3 years before we started that program. I taught 
at Maryland State College, which was formerly a predominantly 
black college on the Eastern Shore of Maryland. 

That college was taking students from very weak high schools. It 
did not achieve the kinds of graduation rates that a more selective 
college would achieve, but it did an extraordinary job in the three 
R's. It was literally the three R's — reading, writing and arithmetic. 

It was taught systematically and carefully by very demanding in- 
structors for 8 weeks in the summer. I suspect that other institu- 
tions have had the same experience. 

It does work. The irony is that we are late tying that into the 
general concept of the Adams plan, and it should have been there 
all along. 

Mr. Simon Even the program you have with 160 students is a 
drop in the bucket? 

Mr. Casteen. It is a pilot project. We needed to make sure that 
the methodology will transfer from one kind of campus to another. 

You can imagine going from a highly selective institution to an 
open-enrollment institution. 
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One needs to be careful to have a program that will serve the 
needs of students with different backgrounds that are represented. 
You simply can't export the program wholesale. 

The principle that was suggested somewhere else here this morn- 
ing about not applying in one State something that necessarily 
works in another State is a good one. It works within States, too, 
because institutions have different characters and different clien- 
tele, and so on. 

Mr. Stone. Mr. Simon, I have serious concerns about what I fear 
is likely to happen and what may result in a restructuring of edu- 
cation in this country. I am afraid that opportunities are likely to 
be denied to a large number of students. 

Not all of the learning takes place in the classroom, but learning 
should take place in the classroom, and I think that all that is 
needed for learning to take place in a classroom is the teacher with 
the necessary competencies who is determined, and dedicated, and 
willing to teach, a good atmosphere, adequate programing, and a 
student that is willing to apply himself. 

I think in order to get all of these in the classroom so that you 
can have the learning that is necessary some leadership is re- 
quired. I think that that leadership can come from a lot of levels, 
but I think that the Black Caucus, Congressional Black Caucus, is 
undertaking some responsibility in this regard, in that they are 
concentrating upon the family. 

I think that I don't want to get into the argument of which 
comes first, the chicken or the egg. We recognize that we are not 
all equally talented. Some are dull witted, but may be able to 
achieve something. 

I think that we must make sure that our elementary and second- 
ary schools are structured to deal with helping individuals achieve 
whatever potential they have to achieve at that level, and that 
they must take into consideration individual differences. 

I think they can give us a better student at the college level. We 
recognize that not all students should go to college. 

But students must be counseled. We must be sure that counsel- 
ing at the secondary levels is fair insofar as race is concerned, and 
we must also be sure that it is competent. 

Counseling is also needed in the colleges and universities. We 
think we would rather not be involved in developmental education 
at the college level. 

But neither do we believe that we should lose a single generation 
of our students, and we believe that once they show up, that we 
have the responsibility of helping them develop whatever potential 
they have, even though they may not meet our standards for grad- 
uation. 

They should not be graduated, of course, until they meet the 
standards that have been set reasonably high until we think they 
can succeed in the marketplace, and so on. 

I don't normally advocate commissions of various kinds because 
usually they conduct studies, they go home, they leave things 
pretty much unresolved. But it does seem to me that the Federal 
Government could find a way of providing some leadership in the 
areas that I have just talked about, and that the best scholars of all 
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of the groups in this country could be called together for the pur- 
pose of looking at the problems of education. 

Otherwise, I fear that what we wili have is a denial of opportuni- 
ty for a large number of students who though highly talented don't 
score above 700 on the SAT or don't make 15 on the ACT. 

I am afraid that a return to the basics will be a return to a 
basics with a new definition of what the basics are. I think some 
leadership should come someplace, otherwise large numbers of 
blacks and other minorities in this country are going to be denied 
educational opportunities. 

Mr. Simon. Thank you. Dr. Burse. 

Mr. Burse. Mr. Simon, I advocate the implementation of such a 
program. I think there is some validity that those programs, in 
fact, do work. 

You know, in Kentucky now we are presently getting ready to 
start our summer program, but it is for the high-achieving kids al- 
ready at the top. 

There is a return around the country, I think, to doing some- 
thing for those high-achieving kids, and I think that it is good, but 
at the same time T think that there are a lot of what I like to think 
are diamonds in the rough in many institutions who, if they were 
exposed to what is out there and available in such an intensive pro- 
gram, they would be able to do that. 

Presently on our campus we are in the process of putting togeth- 
er proposals to submit to the National Endowment for the Human- 
ities. They requested a proposal based upon our new college pro- 
gram, and we are going to try to get funding next summer, hope- 
fully, for an intensive 6-week training session for kids who we 
know are lower achieving, but based upon what their counselors or 
teachers have seen, that if given fully the opportunity to be ex- 
posed to something for a short period of time could return to the 
classroom and do very, very well, so I would say that I do advocate 
such programs. 

Mr. StvON. Thank you. When you submit that request to NEH, 
you let us know. All right? 

One final, very brief question to you. I was curious about this 30- 
percent demand on you for high demand in nonduplicative pro- 
grams, which, first of all, seems to be contradictory because if it is 
a high demand program, other schools are going to have it. 

What in the world are we talking about? 

Mr. Burse. That is the question I have been asking for the last 
10 months. I still don't understand it. 

I think it goes back to the Adams guidelines in that if you place 
what is considered a high demand program that is nonduplicative 
in any other institution in that State on a particular campus, then 
you will attract students to that campus based on the program, not 
based upon the institution being identified as a traditionally white 
or historically black institution. 

That is what it is designed to do. I question some of the programs 
that have been tossed at us in terms of why don't you implement 
this program or try this program when, in fact, we are trying to 
redefine an entire institution, not a particular program. 

My concern is that people in the Department of Education with 
whom I have discussed long and hard don't truly understand what 
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Kentucky is doing and how we figure that what we are doing is 
educationally sound as opposed to picking up a program at one of 
the traditionally white institutions and transferring it to Kentucky 
State or starting a new program. 

The other thing that is tied into that is when they come in and 
start a new program. They give you 30, 60, 90 days to start a new 
degree program. You don't do it that way. 

It takes sometimes a year or 2 years to develop a degree program 
that you feel comfortable with. It goes back to the sensitivity about 
how educational institutions operate, and what is educationally 
sound for them. 

Mr. Simon. I think your points are valid. 

Mr. Conyers. 

Mr. Conyers. Thank you, Mr. Chairman. 

I have three questions I want to raise, and if my time doesn't get 
around, we will figure out how to get back to them. 

The first is with reference to the statistics in both your schools 
and States with reference to the relative ability of black and white 
students to enter into the higher educational process and stay in it 
and to graduate. 

You can speak generally to that now, and submit for the record 
any additional specifics. 

Mr. Conyers. The second thing I would like to talk about is 
whether or not through the lawyers that represent your schools 
you come across any interpretations of title VI or other civil rights 
laws with reference to higher education in terms of policies and 
practices that have been more restrictive rather than more sup- 
portive of the original intentions of that law. 

Then, third, I would like to discuss with the commissioner from 
Virginia the University of Richmond case, which appears to me on 
its face to have an incredibly restrictive connotation, not only 
within the States, but eventually if picked up in other circuits, it is 
f»,r everybody. 

Mr. Casteen. Mr. Conyers, on that case I am not competent to 
speak. That is a private university. 

I am aware that the case is seen in the community of persons 
concerned about title VI and title IX and so on to be a m^jor set- 
back. But I do not know the details at all. 

Mr. Conyers. Well, I suggest that we make them available for 
you because if I am not mistaken, and I would like counsel to feel 
free to involve itself, this case would impinge upon the public 
school system, as well as the private school system. Am I right, 
counsel? 

This isn't a private school decision? 

Mr. Blakey. Only in the sense that that is who the defendant is. 
It will impinge on what the Department's Office for Civil Rights 
can and cannot investigate. So in that sense, yes, Mr. Conyers, it 
will impinge on investigations affecting all types of postsecondary 
institutions in terms of investigating complaints regarding title VI, 
title IX, and possibly section 504, as well. 

Mr. Conyers. Thank you, counsel. 

Further, I understand that it would allow Federal funding to go 
even where there would be discrimination in other areas going on 
in the university other than the specific one complained about. 
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In other words, it creates a selectivity of enforcement that could 
very easily be seen to have far-reaching consequences. I would hope 
that you could familiarize yourself with that provision because I 
think it may be a serious error to assume that that case has no 
consequence to you and the schools under your jurisdiction. 

Mr. Casteen. Mr. Conyers, let me make clear that it wasn't that 
I see the case as having no consequence, it is that I am just simply 
not expert on that case. It has not yet come into the area that I 
administer and regulate. 

I agree with you that my understanding of the decision and my 
reading of the newspapers implies that the concerns you have are 
probably legitimate concerns, but I just haven't seen it face to face. 

Mr. doNYERS. Well, the strategy of enforcement of the law would 
apply everywhere throughout this circuit, the fourth circuit, so the 
fact that it is in the private area, could not have anything to do 
with it. 

The interpretation that they are putting on the enforcement 
would apply throughout the circuit far beyond your State, for 
public and private institutions. Perhaps there are other witnesses 
who are going to go into this, and you were probably not asked to 
shoulder this burden yourself, but it would sure make nie feel 
better for all the thousands of people who could be adversely affect- 
ed in your State that you would let me know whether this case has 
some implications to you and the students in the schools under 
your supervision. 

Mr. Casteen. I will Find out and write you a letter, sir. 

Mr. Simon. All right. I will write you back to acknowledge re- 
ceipt of the letter. I appreciate that. 

Now, what about the statistics? 

Mr. Burse. Mr. Conyers, in Kentucky we presently have a col- 
lege-going rate among blacks in Kentucky that is higher than 
among whites, but I temper that by stating that Kentucky has the 
lowest high school graduation rate of any State in the Union. 

Even the low number who are going, the black college-going rate 
is much, much higher. The numbers that remain, or are retained 
at the institutions til) graduation, are very, very low. 

My guess is— and I don't have the exact numbers on it—that al- 
though Kentucky State, which has 10 percent of all black students 
in public higher education in Kentucky, and we graduate 25 per- 
cent of all black baccalaureate degree recipients, the retention rate 
among other institutions is very, very low. t 

As a part of our State's desegregation plan, we have an intensive 
study of retention rates presently going on, and I think this year's 
graduating class will give us the first year results of what has hap- 
pened in the past. 

As to your second question of lawyers and their interpretations 
of title VI, we at Kentucky State have only been negotiating with 
the U.S. Department of Education. We have not been involved with 
Justice or in the court system as of right now. 

In those negotiation sessions I have not run across anywhere or 
heard anyone give any interpretation to title VI that is more re- 
strictive than the true meaning of title VI as opposed to be sup- 
ported by the 
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Mr. Conyers. How many people graduate? This 25 percent black, 
what number are we talking about? 

Mr. Burse. That is 25 percent— we graduated this past Saturday, 
I think, 260 graduates, of which 230 were baccalaureate degree re- 
cipients, and of that 230, probably 175 of them were black, and that 
is about 25 percent of the graduates in the State. 

Mr. Conyers. So, Kentucky, the whole State graduates about 600 
black students a year, roughly? 

Mr. Burse. Probably not much more than that. That is by the 
public institutions. 

Mr. Conyers. That is out of what kind of potential black student 
higher ed enrollment? 

Mr. Burse. I would have to get you some numbers on that. I 
don t have it right at my fingertips. 

Mr. Conyers. When you said the entry level is higher than most, 
how does that compare, though, with the white college student 
entry level? 

Mr. Burse. The entry rate among blacks is higher in Kentucky 
than it is among whites. I think the last time I saw some numbers, 
about 45 percent of the blacks who graduated from high school 
went on to college. 

Whereas something like about 39 percent of whites that graduate 
from high school went on to college. 

Mr. Conyers. Then they don't graduate? 

Mr. Burse. Then they don't graduate, and that is a problem. 

Mr. Conyers. OK. Let me turn to President Stone. 

Mr. Stone. Mr. Conyers, my information is— and I can't vouch 
for the figures— but my information is that about 65 percent of the 
black students who enter high school in Louisiana actually receive 
diplomas, either by graduation or they later get the GED. 

At Southern University we enroll presently approximately 13,000 
students. Our enrollment is down from something in excess of 
14,000. 

We have a rather high— what we think is a rather high— attri- 
tion rate As you well know, all Louisiana public institutions are 
open admissions institutions, although there certain specific quali- 
fications that an individual must possess to enter certain programs 
in the institution. 

High attrition rate, according to my best estimates, would be 
about 30 to 40 percent. Of the students who enter Southern Univer- 
sity, however, about 30 percent actually graduate. We graduate in 
excess of 2,000 students per year in the Southern University 
system. 

We also have graduated, I would think, about 75 percent of the 
black lawyers who practice law in the State of Louisiana. Inciden- 
tally, our graduation rate of black lawyers that actually pass the 
bar is much higher than the rate of those who actually enter and 
graduate from Louisiana State University and other universities in 
Louisiana, and actually pass the bar. 

As a matter of fact, I looked at some figures a year or so ago, and 
87 percent of all of the students who had graduated from Southern 
University Law School up to that particular time who had shown 
an interest in practicing law in the State of Louisiana were actual- 
ly members of the Louisiana Bar. 
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I looked at the recent figures for the last graduating class, and I 
have forgotten exactly what the number was, but only five students 
actually failed the bar outright, and if all of those who were ad- 
mitted to the bar and who received conditionals actually wound up 
passing the bar, 90 percent of our latest class would have passed 
the Louisiana Bar. 

Some of those who failed the Louisiana Bar, two of them, I be- 
lieve, and we had only five, as I said, who failed outright, have 
been admitted to the bars of other States. 

Mr. Conyers. Let me just put these questions on the record, be- 
cause I don't want to take up any more time. 

But I think that we have to put in front of the high school gradu- 
ation rate the dropout rate, don't we, to get a true picture of what 
that means in terms of black and white entry? 

Mr. Stone. I would think so, yes. 

Mr. Conyers. The second thing that occurs to me is that we need 
some kind of description, Dr. Stone, that you can provide us with 
in statistical terms of the number of blacks as compared to the 
number of whites that are going into the system— and I am not 
sure whether I should be asking you for your university or for your 
overall higher university figures. 

Mr. Stone. Mr. Conyers, I don't have them. I can get those fig- 
ures for you from the Office of Education and mail them to you. 

Mr. Conyers. What about the capacity to stay in school after you 
get there? 

Mr. Stone. As I say, we have a rather high attrition rate. We 
have a large number of students who leave Southern University for 
academic reasons, as well as for financial reasons. 

We have instituted, as I indicated earlier, some programs that 
would help us to determine that we have done, as a matter of fact, 
all that we could do for these students before they are actually 
forced out of the university. 

You see, we don't think that they should leave if we haven't 
done our part. I want to be sure we have done our part. 

Mr. Conyers. I understand that there are fewer blacks being 
graduated in law and medicine than would sustain the present low 
level. So this comes as great news that you are doing so well. 

Include in your figures you send me the number of white lawyers 
and black lawyers in the State so we can compare it with the ratio 
of population. 

Mr. Stone. I will be happy to do so. 

Mr. Conyers, you might be interested in this. A few years ago we 
were under an attack because so many of the graduates of the 
Southern University Law School failed to pass the bar the first 
time they took it. We started to feel very bad about that. 

But we did some research, and we looked at the figures around 
the country, and we found that blacks graduating from what was 
thought of as some of the pretty good, predominantly white schools 
in the country were also having trouble passing the bar the first 
time they took it. 

As a matter of fact, we found that our record was better than 
most of them. But, nevertheless, we did some things to improve 
upon our records and the statistics, we think, reflect that. 
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In reference to the second question that you asked about an ex- 
pansion of the restrictions of title VI, we notice in the negotiations 
with the Justice Department that contrary to what apparently is 
taking place in Kentucky, the Justice Department did not insist on 
any transfer of programs from any of the predominantly white in- 
stitutions to the predominantly black institutions. 

That is, there was no attempt to dismantle any of these institu- 
tions. I personally am opposed to dismantling any institution. 

We also point out that our lawyers took the position that the suc- 
cess or failure *v a plan should not be determined by the number of 
white faces that happen to show up on the black campuses. 

We recognize that our law school is about one-third white, and 
we have less than 1 percent of our population coming from the 
white race in the graduate school. We realize that this may not ap- 
preciably change even though added quality may come to Southern 
University overall. 

It may not change even if Southern University should become 
the Harvard of the South, so long as many of these students can 
get the education or the programs that they want in the predomi- 
nantly white schools. We think that all this will probably change 
over time. 

The cooperative programs, we have found, have a better impact 
on that. For example, we found that by bringing teachers from 
LSU and teachers from Southeastern Louisiana University to 
Southern University to offer courses and to teach white and black 
students, that some of the students in those schools come over to 
Southern University. 

We also found our program of cross registration provides an 
added convenience both to the white students and the black stu- 
dents who find that they may be able to take a course at Southern 
University or at Louisiana State University that is not presently 
being offered at the other institutions. 

We think some imagination can be used to help resolve these 
problems. Having said that, we still have a lot that remains to be 
done in Louisiana. 

Mr. Simon. We thank all three of you very much for very help- 
ful, constructive testimony. 

The statistics that were talked about, we will enter in the record. 
Mr Conyers can share them with our subcommittee staff here. 

Mr. Simon. The hearing stands adjourned. 

[Whereupon, at 11:43 a.m., the subcommittee recessed, to recon- 
vene at 9:30 a m., Wednesday, May 18, 1983.) 
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HEARINGS ON HIGHER EDUCATION CIVIL 
RIGHTS ENFORCEMENT 



WEDNESDAY, MAY 18, 1*83 

House or Representatives, Subcommittee on Pootsec- 
ondary Education, Committee on Education and 
Labor; Subcommittee on Civil and Constitutional 
Rights Committee on the Judiciary, 

Washington, ZXC 
The subcommittee met in joint session, pursuant to call, at 9:38 
a.m., in room 2261, Raybum House Office Building, Hon. Paul 
Simon (chairman of the Subcommittee on PosUecondary Educa- 
tion) presiding. 

Members present: Representatives Simon, Edwards, Conyers, 
Packard? Sensenbrenner, Petri, Kogovsek, and DeWine. 

Staff present: For Education and Labor— William A. Blakey, 
counsel; Maryln L. McAdam, staff assistant; Lisa Phillips, staff as- 
sistant; Electra Beahler, minority education counsel; Betay Brand, 
minority legislative associate; for Judiciary— Ivy L. Davis, assistant 
counsel; Phillip Kiko, minority associate counsel. 

Mr. Simon. The subcommittee hearing will come to order. 

This is the second day of our hearings on civil rights enforcement 
on higher education. These hearings are being held jointly by the 
Judiciary Subcommittee on Civil and Constitutional Right* and the 
Education and Labor Subcommittee on Pcstsecondary Education. 

For the past quarter century the Federal Government has acted 
to protect the victims of illegal discrimination and to insure equali- 
ty of educational opportunity. We have helped to break down the 
barriers that excluded from the classroom students who were 
black, or who did not speak English, or who had a disability. The 
Congress, Federal agencies, and the courts have insisted that stu- 
dents be allowed to reach their full potential, a potential based on 
ability rather than the cruel and confining stereotypes growing out 
of sex, or race, or national origin, or handicap. We have done this 
out of an understanding that education is often necessary in order 
to avail oneself of other opportunities that our rich Nation has to 
offer. 

It is proper and essential that when our Government acts, using 
the tax dollars all of us contribute and the authority all of us vest 
in it, that it act fairly. Those programs and activities which receive 
public funds bear a special responsibility to be free of discrimina- 
tory practices. 

Nearly three decades ago, the Supreme Court declared that a so- 
ciety built on prejudice and division could not be tolerated. Nearly 
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two decades ago, Congress affirmed that commitment by mandat- 
ing in title VI of the Civil Rights Act that the Federal Government 
would not support programs or activities that discriminate on the 
basis of race, color, or national origin. One decade ago, Congress ex- 
tended this prohibition by refusing assistants to educational insti- 
tutions that discriminate on the ba3is of sex or handicap, through 
title IX of the Education Amendments and section 504 of the Reha- 
bilitation Act. 

These requirements have been put into place and have begun to 
take hold, despite years of obstruction and delay. Insuring that fed- 
erally assisted programs do not discriminate has involved substan- 
tial financial and administrative resources, but simple demar^s 
that we persevere. 

We have made important progress. In higher education, many 
thousands of students now have access to opportunities previously 
denied by restrictive requirements or narrow, stereotyped expecta- 
tions. We must continue to move forward. 

Accusations have been made that in the past 2Vi years, the Fed- 
eral Government has stepped back from its responsibilities U\ civil 
rights. Critics have noted increasincly narrow interpretations by 
Federal officials of what constitutes illegal discrimination. It is 
feared by many that rather than standing with the victim*} of dis- 
crimination, Federal officials have merely stood to the side.lf true, 
this is unacceptable. Congress has spoken clearly. We expect that 
civil rights laws will be enforced, and enforced vigorously. 

Today we will be hearing from the officials whose sworn duty it 
is to insure that civil rights are guaranteed in higher education. I 
welcome them and look forward to their testimony about what is 
being done to enforce the law. 

We have three witnesses, and if there is no objection, we will ask 
all three witnesses to appear and we will hear from all three. Then 
we will have questions. 

I will now call the three witnesses, Harry Singleton, William 
Bradford Reynolds, and Mary Frances Berry. 

Before we hear from the witnesses, let me ask my colleagues if 
they have anything to add in the way of opening statements. 

Mr. Edwards. Well, Mr. Chairman, I have nothing to add to the 
very excellent opening statement that you made. I think these are 
very important hearings in an area that the Judiciary Subcommit- 
tee for Civil and Constitutional Rights has not been involved in, so 
we welcome the opportunity to participate because we do have an 
interest and some jurisdiction here. 

We compliment you, Mr. Chairman, for your many years of 
splendid work in education and the immense contributions that 
you have made to public education in our country Other than that, 
I am looking forward to hearing from Mr. Reynolds, and the other 
witnesses today. 

Mr. Simon. Mr. Packard. 

Mr. Packard. Thank you, Mr. Chairman. 

I have nothing to say, other than to welcome the panel. I am 
looking forward to their testimony. Unfortunately, I will be testify- 
ing in another committee later on this morning so I will not be 
able perhaps to remain for the entire testimony, but I am looking 
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forward to it. It is obviously a very significant issue to all Ameri- 
cans. 

Mr. Simon. Our first witness is Harry Singleton, Assistant Secre- 
tary for Civil Rights with the Department of Education. 

STATEMENT OF HON. HARRY M. SINGLETON, ASSISTANT 
SECRETARY OF EDUCATION FOR CIVIL RIGHTS 

Mr. Singleton. Thank you, Chairmen Simon and Edwards, Mr. 
Packard. I ask that my written statement be included in the 
record 

Mr. Simon. It will be included in the record. 

Mr. Singleton (continuing). And that I be permitted to use my 
allotted time to summarize salient information about the policies 
and operations of the Department of Education's Office of Civil 
Rights. 

Mr. Simon. Fine. 

Mr. Singleton. There is a widespread perception that the 
present administration is not enforcing effectively the civil rights 
laws of the land and is openly hostile to civil rights issues and en- 
forcement. I do not believe this perception is accurate. This admin- 
istration, at least in the field of education, is committed to fair, ef- 
fective, and efficient enforcement of the civil rights laws. 

Frequent comparisons have been made between the civil rights 
policies and activities of this administration and that of the previ- 
ous administration by those who claim that we are retreating from 
efforts to secure compliance with civil rights laws. Yet a careful 
look at the record, as is clearly demonstrated in my written state- 
ment, shows that the present administration, far from retreating, 
not only compares favorably with the last administration, but is 
steadily advancing on many fronts to obtain compliance from those 
who violate the civil rights of minorities, women, and handicapped 
persons. I have looked forward to this opportunity to shed some 
much needed light on this important issue. 

Since the last year of the previous administration, OCR s work- 
load of outstanding complaints has been reduced substantially. The 
reduction, however, is not just attributable* to a decline in the 
number of complaints received. Part of the reduction can also be 
attributed to an increased closure rate. We have made a sizable re- 
duction in the backlog of cases inherited from the last administra- 
tion, and we have accomplished this despite the fact that the com- 
plaints we are now receiving are more sophisticated and substan- 
tive. 

Complaints alleging handicap discrimination represent the larg- 
est block of OCR complaint receipts, including those involving post- 
secondary institutions. Handicap complaints are frequently more 
difficult to resolve due to complex policy issues and court decisions 
which require OCR to treat the cases differently in the various ju- 
dicial circuits Also, complaints alleging multiple bases of discrimi- 
nation have increased significantly. Last year, 15 percent of the 
complaints were multijurisdictional. This is over two times the per- 
cent of multijurisdictional complaints received in fiscal year 1981. 
These complaints are inherently more complex than the single- 
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basis complaints because they usually involve a number of issues 
that require separate investigative procedures. 

Of the substantive postsecondary complaints received by OCR— 
that is, those which were not frivolous nor incomplete— a greater 
number and percentage were closed by this administration as com- 
pared to the previous administration. Furthermore, in the substan- 
tive closures during the present administration, our investigations 
found more often for the complainant and produced more correc- 
tive action than those closures during the last year of the previous 
administration. 

Probably the most salient factor which affects OCR s compliance 
efforts is the continuing application of the so-called Adams order. 
Since 1977, the Adams order has imposed a set of rigid timeframes 
governing the amount of time OCR may take to process and resolve 
discrimination and compliance reviews. These timeframes were ar- 
bitrarily set and, in my view, are counterproductive to effective en- 
forcement of the law. However, while no administration has been 
able to fully comply with these time deadlines, this administration 
has made marked progress in meeting them. For example, during 
fiscal year 1982, OCR met 76 percent of its complaint Adams due 
dates, compared with 69 percent during fiscal year 1981, and 61 
percent for the last 4 months of fiscal year 1980— the only months 
for which data is available from the previous administration. 

OCR uses three principal techniques to seek compliance with the 
civil rights statutes. First, OCR investigates all complaints against 
recipients of Federal education assistance which alleges discrimina- 
tion on the basis of race, national origin, sex, handicap, and/or age. 
Second, OCR conducts periodic compliance reviews of education in- 
stitutions using survey data and other information to target those 
institutions where probable discrimination is more likely occurring 
Third, OCR provides technical assistance to education institutions, 
usually in the form of workshops or onsite visits, to inform them of 
their civil rights obligations and acceptable methods for complying 
with civil rights laws. Although the concept of technical assistance 
was begun under the former administration, this administration 
has expanded TA efforts to all program areas in an effort to en« 
courage education institutions to recognize ™d address their own 
civil rights problems. 

Each compliance technique approaches civil rights enforcement 
from a different perspective. Through complaint investigations, 
OCR responds to specific instances of possible discrimination 
Through compliance reviews, OCR investigates institutions where 
systematic discrimination is most likely to be occurring. Finally, 
technical assistance enables institutions to correct discrimination 
prugrams on their own before a complaint is filed or the institution 
is scheduled for a compliance review. 

A most effective tool we have found to obtain compliance within 
the strict parameters of the Adams timeframes is our effort to 
achieve voluntary compliance. OCR has successfully implemented a 
number of innovative procedures for improving efficiency of case 
processing activities through voluntary compliance. 

One such procedure, early complaint resolution, encourages com- 
plainants and education institutions to reach a settlement prior to 
a formal investigation by OCR. ECR has been expanded by this ad- 
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ministration and preliminary evaluation supports the viability of 
this approach. During the first half of fiscal year 1983, a settlement 
was obtained in 44 percent of all cases where ECR mediation was 
attempted. Of that 44 percent, 54 percent involved postsecondary 
institutions. We will continue to monitor early complaint resolu- 
tion to insure that the complainants' rights are protected fully and 
that the settlements are consistent with OCR's regulations. 

This administration also adopted another procedural innovation 
which allows regional offices to begin negotiating a remedy with an 
institution immediately after discrimination is found, rather than 
wait until a formal letter of findings is sent to the institution. 

While the Department has strengthened procedures for enlisting 
the cooperation of recipients, we recognize that voluntary compli- 
ance is a goal that cannot always be obtained. When compliance 
cannot be secured through voluntary means, we are fully prepared 
to initiate enforcement action. This administration's record of en- 
forcement action matches that of the last administration, both in 
the number of cases referred to the Department of Justice for ap- 
propriate injunctive relief in Federal courts, and in the number of 
administrative enforcement proceedings instituted to terminate a 
recipient's eligibility for Federal assistance. 

It is also important to note that we terminated Federal funds to 
a local education authority last year— the first time that such 
action has been taken in 10 years. The last time Federal funds 
were terminated, I might add, was in 1972 during the Nixon ad- 
ministration. 

Your letter inviting my participation at this hearing posed sever- 
al questions about OCRs activities, which are addressed in my sub- 
mitted statement. I hope you have had sufficient time to review 
those responses and will permit me to provide more information, if 
necessary, to satisfy the inquiries. In this regard, I have with me, 
Mr. Chairman, copies of OCR's latest annual report that describes 
in more detail many of the items covered in my written and oral 
testimony, which I will leave for the benefit of the subcommittees' 
membership. 

I believe the Department of Education's civil rights record speaks 
for itself We are conducting an effective enforcement program in 
the area of education that compares favorably, and in many re- 
spects, surpasses the efforts of the previous administration. This 
has been accomplished with fewer staff, suggesting improved man- 
agement and more efficient use of existing resources. In addition to 
traditional civil rights enforcement approaches, we have developed 
and encouraged new and innovative approaches to civil rights en- 
forcement that foster greater communication between education in- 
stitutions and minorities, women and handicapped persons, and we 
are utilizing untapped resources such as State education agencies 
to assist in the battle against civil rights violations. 

On behalf of the Department, we look forward to working with 
your subcommittees in meeting the challenge of educational oppor- 
tunity. I will be happy to answer any questions you may have. 
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(The prepared statement of Harry M. Singleton, with attach- 
ments, follows:] 



MR. SINGLE TON: Chairmen Simon and Edwards, and members of the 
Subcommittees. I welcome the opportunity to provide you with information 
on the policies and operation of the Department of Education's Office for 
Civil Rights (OCR) with rtq^rd to Its enforcement of this country's hard 
won civil rights statutes at Institutions of higher education. 

The nondiscrimination provisions of law enforced by OCR Title VI 
of the Civil Rights Act of 1964; Title IX of the Education Amendments of 
1972; Section 504 of the Rehabilitation Act of 1973; and though this 
hearing will not focus on it, the Age Olscrimlnatlon Act of 1975 are 
crucial to the fulfillment of our Nation's goal to provide equal educational 
opportunities to all our citizens. This Administration Is committed to 
fair, effective, and efficient enforcement of these civil rights laws. 

We estimate that the protections afforded by these laws extend to 
millions of individuals who attend thousands of educational institutions 
which receive Federal financial assistance. In higher education alone, 
roughly 12 million students attend 3200 colleges and universities of which 
6.3 million or 52.5 percent are female, 2.4 million or 20 percent are 
minority group members, and 672.000 or 5.4 percent ire what Is XnOwn ds 
•self -reported" handicapped persons. As these numbers Indicate. OCR's 
enforcement responsibilities are tremendous. 



Prepared Statement or Harry M. Sincleton 
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In the Subcommittees' letter inviting my participation at this hearing, 
you asked that my testimony outline the status of compliance and enforcement 
actions during this Administration as compared with the compliance and 
enforcement record of the previous Administration. OCR's useful data base 
reaches back only to the beginning of FY 1980 due to the separation of the 
Department from the former Oepartment of Health, Education and Welfare. 
Nevertheless, the data collected during the last year of the previous 
Administration can be compared with the average of this Administration's 
first two years in office with statistical accuracy. 

As you requested, I will present data for the previous Administration 
on complaints received or closed between January 20, 1980 and January 19 ( 
1981, and for pending complaints on the latter date, along with data for 
the current Administration on the average number of complaints received 
or closed during the following two calendar years ending with the status 
of pending complaints on January 19. 1983. In this Instance, 1t 1s more 
important for comparison purposes to match the months over which the 
data 1s collected than the time period covered because of seasonal 
fluctuations. For example, more complaints are received during the 
active months of the school session than during the holiday seasons in 
November and December or during the summer months. 

The available data show that more complaints were received under the 
previous Administration than under this Administration (3507 to 2130), 
as well as, more pos tsecondary complaints (890 to 551). The largest 
block of postsecondary receipts under the last Administration were 
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Title VI complaints (31.5%) followed closely by Section 504 complaints 

(29. 3%). A shift occurred during this Administration with the largest 

block of those complaint receipts being Section 504 complaints (30. 6%) 

followed by Title VI complaints (28. 81). 

On January 19, 1981, there were 2235 complaints pending of which 625 
(28%) Involved postsecondary Institutions. While on January 19, 1983, 
there were 1187 complaints pending with 384 (32. 4%) Involving postsecondary 
Institutions. On both dates, the largest block of pending postsecondary 
cases was by far Title IX complaints (44. 8X and 32. 8% respectively). I 
might add, however, that we have not only made a sizable reduction 1n 
the backlog of old Title IX complaints Inherited from the last Administration, 
but we also expect the proportion of presently pending Title IX cases to 
continue a steady decline. One half of these cases as of March 31, 1983 
are employment related due primarily to last year's North Haven Board of 
Education v. Bel 1 Supreme Court decision that validated OCR's jurisdiction 
over these Title IX complaints. This decision allowed us to reopen 
employment cases closed since July 1979 after a number of adverse lower 
court ded slons voided our regulations governing enforcement 1n this area. 
Following the North Haven decision, I immediately Instructed OCR's regional 
offices to begin processing all complaints Involving allegations of 
employment discrimination on the ba,sis of sex. and provided the offices 
with detailed guidance on the procedures for processing these complaints. 
OCR also updated an attorneys 1 manual and developed a manual for investigators 
to expedite enforcement of these cases. 
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In terms of our ability to effect compliance with the law, a comparison 
and analysis of complaint closures are the most revealing statistics. 
Under the previous Administration 2886 complaints were closed with 760 
(26. 3X) involving postsecondary institutions. The largest block of these 
closures were Title VI complaints (33. 7%) followed by Section 504 complaints 
(27. 8X). Under this Administration , an average of 2654 complaints were 
closed with an average of 671.5 (25. 3X) Involving postsecondary institutions. 
The largest block of these cases were Section 504 complaints (28. 4X) followed 
by Title VI complaints (26. 5%). Even though more postsecondary complaints 
were closed during the past Administration, of those cases classified as 
"substantive," a greater number and percentage were closed by this 
Administration (418.5 or 62.3 X compared to 364 or 47. 9X). 

Substantive closures are those which follow an investigation and a 
determination of findings, whether the findings Indicate a violation or no 
violation; or those which are successfully mediated through OCR's Early 
Complaint Resolution process - of which more will be said later - or the 
Federal Mediation and Conciliation Service when a complaint contains 
allegations of age discrimination. More importantly, of the substantive 
closures in both periods, only 138 or 37.9 percent of those in the last 
Administration resulted in a finding for the complainant and corrective 
action while 170.5 or 40.7 percent of those closures did under this 
Admin i strati on. 
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The most salient factor which affects OCR's compliance program is the 
continuing application of what is known as the Adams order. In the 1970's, 
civil rights groups sued OCR because they believed the Office was not 
eoing a very good job of enforcing the civil rights statutes. A resulting 
series of court orders, including the recent order issued on March 11 of 
this year, impose on OCR a set of rigid time frames governing the amount 
of time XR may take to process and resolve discrimination complaints. 
Essentially, the order requires XR to investigate every complaint it 
receives and to deteimine whether a violation occurred within 105 days, 
and, if there is a violation, to seek voluntary compliance within the next 
90 days. If no resolution is reached, the Department has 30 days to initiate 
appropriate enforcement proceedings. 

The Adams order also requires XR to conduct compliance reviews. 
This means that XR is not only obligated to investigate complaints filed 
agamst specific institutions, but the Office must initiate compliance 
reviews of institutions regardless of whether charges have been filed 
against them. The order requires that these reviews be geographically 
dispersed, and that they cover all the jurisdictional authorities as well 
as d variety of compliance issues. Furthermore, the Adams order stipulates 
strict time frames for reviews too, requiring that they be completed within 
90 days from commencement of an on-site visit to an institution. If there 
is a finding of a violation, XR has 90 days to negotiate corrective action, 
and if corrective action is not obtained, another 30 days to initiate 
enforcement. 
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Most of OCR's assignment of resources is dictated by the Adams court 
order. Almost 98 percent of OCR's staff are utilized in activities directed 
at complying with the order, ret, no Administration has been able to fully 
comply with the deadlines imposed by the order. This Administration, 
however, has made marked progress in meeting the time frames. Ouring FY 1982, 
OCR met 76 percent of its complaint Adams due dates, compared with 69 
percent during FY 1981 and 61 percent for the last four months of FY 1980 — 
the only months for which data is available. OCR also improved its compliance 
review record by meeting 30 percent of its Adams due dates in FY 1982, 
compared with 22 percent during FY 1981 and eight percent for the last 
four months of FY 1980. Thus, OCR's productivity and compliance activity 
is Increasing, and. in spite of a 10 percent on-board staff reduction 
over the same time period. 

The continued application of the arbitrarily set time frames mandated 
by the Adams order is cause for concern, particularly in light of our 
changing case load. Not only has there been a shift to handicap complaints, 
which are frequently more difficult to resolve, but OCR has also witnessed 
the receipt of an increasing number of mul t i-jurisdi ctional cases where 
violations are alleged under more than one statutory authority. Last year 
15 percent of the complaints were multi-jurisdictional . This is over two 
times the percentage of mult i -juri sdictional complaints received in FY 1981. 
Likewise, our compliance reviews encompass in-depth examinations of a broad 
range of regulatory requirements and more subtle types of discrimination 
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such as classroom assignment, or Incident rates of disciplinary actions. 
In snort, we find that the time frames are often counterproductive 1n our 
efforts to resolve cases fairly, within the purview of the law, and, because 
they thwart our efforts to negotiate voluntary settlements, more cost- 
effectively. 

OCR's efforts to achieve voluntary compliance are required by the civil 
rights statutes we enforce, and accordingly, form the basis for our compliance 
program. Not only 1s this 1n the best Interest of all parties, but we have 
found our efforts to foster cooperation and avoid needless confrontation 
to be a most effective tool 1n obtaining compliance within the strict 
parameters of the Adams time frames. In this regard, OCR has Implemented 
a number of Innovative procedures for Improving efficiency of case processing 
activities. 

One such procedure already mentioned, Early Complaint Resolution (ECR), 
encourages complainants and education Institutions to reach a settlement 
prior to a formal investigation by OCR. In such instances, OCR serves as 
mediator. ECR, Initiated by the former Administration, has been expanded 
by this Administration and preliminary evaluations support the viability 
of this approach. Of the 53 cases where mediation was attempted during 
the first half of FY 1983. a settlement acceptable to both the complainant 
and the Institution was obtained in 44 percent of the cases and in 54 percent 
of the 24 cases which involved postsecondary institutions. OCR will continue 
to monitor ECR to insure that the complainants' rights are protected fully 
and that the settlements are consistent with OCR's regulations. 
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This Administration also adopted another procedural Innovation which 
allows OCR's regional offices to begin negotiating a remedy with an 
institution where an investigation has occurred immediately after discrimina- 
tion 1s found, rather than wait until a formal letter of findings Is sent 
to the Institution. OCR closes these cases with a letter to the Institution 
and the complainant stating OCR's original determination and describing 
the steps the Institution has taken or will take to correct the discrimination. 
Such techniques save strff time and enable OCR to focus on additional 
compliance problems. 

I am particularly proud of a class action complaint we were able to 
resolve by this process Involving the California Community College System 
(CCCS). Chairman Edwards (and Congressman Packard), this case resulted in 
procedures to Insure that women and minorities are not subject to discrimination 
In apprenticeship training programs offered by the CCCS. It Is also an 
excellent example of whn can be achieved when State and Federal agencies 
cooperate to resolve a problem at the local level. Even the KAAC? Legal 
Defense and Education Fund, one of the complainants, commended OCR's work 
and found the settlement to be "precedent setting." 

Technical Assistance (TA) is the third component of OCR's efforts to 
encourage voluntary compliance. Host TA Involves training and on-site 
consultations designed to develop the problem solving skills of Federal-fund 
recipients and to resolve Issues that hinder compliance. This assistance 
extends the range of our impact beyond those recipients that are subject to 
a 'nplaint Investigation or compliance review. Moreover, 1t results 1n 
long-term benefits by preventing discriminatory practices, and thereby 
eliminating the need for costly and time-consuming Investigations. 
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While the Department his strengthened procedures for enlisting the 
cooperation of recipients, we recognize that voluntary compliance Is a 
goal that cannot always be obtained. When OCP determines that a recipient 
Is in violation of the civil rights statutes and compliance cannot be 
secured through the voluntary means described, we are fully prepared and 
will not hesitate to Initiate enforcement action. This may be accomplished 
by Instituting administrative procedures to terminate a recipient's 
eligibility for Federal assistance or by referring the case to the Department 
of Justice (00J) to Initiate an action for appropriate Injunctive relief 1n 
Federal district court. 

The effective use of the sanctions authorized ly the civil rights 
statutes will remain a fundamental part of the Department's progMm to 
ensure that noncomplylng Institutions do not receive Federal financial 
support. During the last two years of the previous Administration, four 
cases were reftrr^ to the Department of Justice for enforcement. During 
the first two years of this Administration, another four cases two in 
the area of postsecondary education, the higher educatior system desegregation 
cases of Alabama and Ohio « were also rtftrrtd to the Department of Justice 
for enforcement. Over these same time periods, OCR also Initiated three 
administrative enforcement proceedings during this Administration, two of 
which involve Title IX complaints against postsecondary Institutions, and 
three during the past Administration, none of which related to postsecondary 
institutions. 

Your letter of invitation also posed several questions about OCR's 
activities under specific statutory authorities. Let me respond to 
those that I haven't already addressed at this point. 
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TITLE V! 

The original 1973 Adans court order required OCR to negotiate plans 
to eliminate the vestiges of previously segregated systems of higher education 
with ten States: Arkansas. Florida, Georgia. Louisiana. Maryland. Mississippi, 
North Carolina. Oklahoma. Pennsylvania, and Vlrqinia. Due to subsequent 
OCR Investigations, the number of states subject to the order because 
their public higher education systems have been found to violate Title VI 
has increased by eight: Alabama. Ohio. South Carolina, Kentucky. Missouri. 
Texas, west Virginia, and Delaware. These plans ire in various stages of 
development jnd implementation, some more successful than others. While I 
will not spend time di scussing them individually, I will report on the 
monitoring activities the Department has implemented in North Carolina and 
Louisiana and comment on OCR's processing of State desegregation plans. 

Progress has been made in desegregating the higher education systems 
of both North Carolina and Louisiana under the consent decrees entered 
with those States in July and September of 1981. Extensive and highly 
detailed annual status reports have been filed by both States, and both 
reports have been closely analyzed North Carolina's, by OCR; and 
Louisiana's by the Department of Justice. To date, both North Carolina and 
Louisiana have complied with each of their specific commitments, including 
all of their budget commitments designed to further enhance and improve 
the traditionally black public colleges in those states. Of particular 
note is Louisiana's recent Facility study, developed pursuant to the 1981 
decree, which identifies a need for $100 million in new capital construction 
at its traditionally black public colleges over the next five years. The 
State college system has committed to request capital construction funds 
from the legislature in that amount. 
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The time necessary for OCR to ^.roctss icceptible state-wfos higher 
education desegregation plans miy seem protracted but 1t 1$ not i result of 
OCR's lick of responsiveness, Rather, It 1s due primarily to the nature 
of the plans themselves. The plans are state-wide 1n scope, requiring 
States to conduct extensive Internal studies and, in some instances, to 
rede'tne the missions of Institutions and to develop new academic programs. 
!nter-1nst itutlonal cooperation ts nec<*sary for the development of pUrs; 
this Is ofteft Impeded by the fact that. In general, governance of higher 
education 1n these States 1s not centralized. The development of these 
plans requires a considerable amount of time 1f 1t is to be done properly. 

Upon receipt of the States* submissions, which are frequently complex 
anj voluminous, OCR conducts not only a thorough review of the plans, but 
aiso an examination of the situations that the plans address. For example, 
OCR must determine whether proposals to eliminate Inequities In faculty 
salaries at traditionally black Institutions are adequate by evaluating 
the proposals as routed to salary structure* at comparable institutions, 
both traditionally black and traditionally white, within the State. OCR 
then conducts negotiations with States following review of their submissions 
to obtain revisions of the proposals so that the plans will be acce^taMe. 
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Using Kentucky and Virginia as examples, OCR provisionally accepted 
Kentucky's plan in January 1982 , and Inmost respects, implementation of 
the plan began at that time. Provisional acceptance was granted because 
Kentucky officials had completed substantial portions of the plan and had 
asserted that It was Impossible to complete all the remaining specific 
steps and cuke all needed decisions before August 1982. We were convinced 
that the development of the remaining portions of the plan plans required 
this amount of time. The Kentucky plan has not yet been accepted because 
discrete important matters await resolution. 

In 1978, Virginia, on the other hand, had its higher education 
desegregation plan accepted. However, It was being Implemented with less 
than satisfactory results, we negotiated changes to the plan, which were 
developed in the context of the existing plan. Currently, we are considering 
proposed changes to the underlying Institutional measures for student 
recruitment, student retention, and employment. 

SECTION 504 

As mentioned, Section 504 complaints constitute the largest segment of 
our case load. The total number of Section 50* complaints received in 
FY 1982 was 836, 45 percent of the total received. The number of these 
that involved postsecondary institutions was 148, or 18 percent of all 
Section 504 complaints, and 8 percent of the total complaints received in 
FY 1982. Of the 1,088 open complaints pending on March 31, 1983, 515 were 
Section 504 complaints of which 82 involved postsecondary Institutions. 
While OCR tfoes not presently identify the allocation of staff resources by 
the jurisdictional basis of a complaint. It should be noted that Section 504 
complaints comprise 47 percent of OCR's total pending workload. Furthermore, 
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these complaints tend to be more difficult to settle due to complex policy 
issues, and court decisions which require OCR to treat the cases differently 
1n the various judicial circuits. 

An example of the latter is OCR's ability to process employment 
complaints alleging discrimination against otherwise qualified handicapped 
persons In federally assisted programs. It 1s this Administration's 
position that Section 504 does protect handicapped employees from 
discrimination, but a series of adverse court decisions repudiated the 
Department's Section 50* jurisdiction over employment discrimination. 
Consequently. OCR suspended Investigation of complaints In December 1981. 
OCR modified Its position In May 1982 after the Supreme Court In the Worth 
Haven case rtftrrt^ to earlier, upheld OCR's Title IX employment Jurisdiction 
— jurisdiction that parallels that of Section 504. Indeed, two United 
States Courts of Appeals. In decisions rendered after the Supreme Court's 
decision, have upheld the Department's jurisdiction over Section 504 employment 
complaints. Wo have reactivated suspended Section 504 employment cases 
where federal Courts of Appeals have either specifically upheld such 
coverage or have not addressed the Issue. In the meantime, we are pleased 
that the Supreme Court has agreed to review this Issue 1n the fan when 
It hears the case. Consolidated Rail Corporation v. LeStrange . 

The procedures for an Investigation of a Section 504 complaint are the 
same as those for a Title VI or Title IX complaint. A complaint must be 
In writing and complete; In other words, It must contain the name of the 
complainant, address, the Institution where the discrimination allegedly 
occurred, the dates of the alleged discrimination and a brief description 
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of the discriminatory act, before OCR will act upon the complaint (handicapped 
individuals may have a friend or representative put the complaint in writing). 
Complaints are investigated by the regional offices and should be addressed 
to those offices. Of course, if the headquarters office here in 
Washington, 0. C. , receives a complaint, it is referred to the appropriate 
regional office. 

Once a complete, written complaint is received, OCR then not<*<es the 
complainant that the complaint was received and that OCR intends to 
investigate the complaint. The recipient is notified that a complaint 
was received and a data request, pertinent to the nature of the complaint, 
is sent to the institution. OCR analyzes the data returned by the 
institution and then uses this data to make a compliance determination, 
or, as is necessary in many cases, uses this information to plan an 
on-site investigation. The Institution is notified of the necessity for 
on-site investigation and the dates during which the on-site will occur. 
Upon completion of the on-site investigation, the data is analyzed and 
findings are developed. A letter of findings is then drafted and sent to 
the recipient and complainant. 

Ouring the course of processing any complaint, OCR must adhere to the 
time frames under the Adams order in responding to the complaint, initiating 
the investigation, completing the investigation and issuing a letter of 
findings. Through this process, OCR had been able to resolve approximately 
99 percent of its Section 504 complaints without litigation; and in the 
last two years, no Section 504 complaint necessitated referra] to the 
Oepartment of Justice for legal action. 
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TITLE IX 



During fiscal years 1981 and 1982, OCR received 347 and closed 47* 
Title IX complaints and received 185 and closed 318 complaints respectively. 
The number of postsecondary Title IX complaints received In FY 1981 was 117 
and closed was 159. In FY 1982, there were 56 postsecondary Title IX 
complaint receipts and 133 closures. Forty-five of FY 1981 postsecondary 
Title IX receipts were employment related as compared to 31 In FY 1982. 
The number of closures that were employment related was 61 In FY 1961 and 
39 1n FY 1982. The number of Title IX complaint receipts and closures 
related to the Issue of Intercollegiate athletics was 35 and 58 Irn FY 1981, 
and 5 and 59 1n FY 1982. At the close of FY 1982, the most frequent basis 
for Title IX complaints in postsecondary Institutions, as for all educational 
systems, was the discriminatory treatment of students, principally in 
extracurricular activities, especially athletics. 

Chairman Simon, 1n view of hearings you held on Title IX enforcement 
and the Grove City College case last year, I know you are particularly 
Interested 1n the development and status of the Department's position on 
student financial assistance. As was stated at last year's hearing, the 
Department holds that Guaranteed Student Loans (GSLs) are a form of Federal 
financial assistance that Congress exempted from the civil rights statutes 
because Guaranteed Student Loans are what the statutes call "contracts of 
insurance or guaranty." That view has been Incorporated 1n a Notice of 
Proposed Rulemaking, which 1s now being reviewed by the Department of 
Justice. After It is cleared by Justice and OHB, 1t will be published for 
public comment. 
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GSls were i relatively minor part of the Grove City College and 
University of Richmond cases. The predominant question on Federal financial 
assistance In those cases was whether Pell Grants constitute Federal financial 
assistance, and this Administration has consistently taken the position that 
they do* The Department argued this issue successfully In the Third Circuit 
and expects to argue It when the Supreme Court hears the Grove City case 
this fall. (Grove City College asked the Supreme Court to review the case; 
the Supreme Court agreed to hear the case, notwithstanding the Government's 
argument against further review.) The Supreme Court will not be taking up 
the GSL Issue, because the Court of Appeals did not deal with it. 

It 1s my understanding that there Is no disagreement with the Department 
of Justice on the definition of Federal financial assistance since this 
Department concluded that GSls were "contracts of Insurance or guaranty" 
and filed Its Third Circuit brief In the Grove City case. The Department's 
position concerning Richmond In discussions with DOJ had to do with the 
breadth of the Injunction issued In Chat case, and with whether the prior 
handling of the case made It a good prospect for appeal. The GSL issue 
did not come up 1n those discussions. 

Mr. Chairmen, for the benefit of the members of your Subcommittees and 
staff, I have with me copies of OCR's latest Annual Report which describes 
in more detail many of the Items covered In my testimony. 
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I believe this Department's civil rights record speaks for Itself. 
We are conducting an effective enforcement prog rim 1n the area of education 
that compares favorably, and 1n many respects, surpasses the efforts of 



suggesting Improved management and more efficient use of existing resources. 
In addition to traditional civil rights enforcement approaches, we have 
developed and encouraged new and Innovative approaches to civil fights 
enforcement that foster greater communication between education Institutions 
and minorities, women, and the handicapped; and we are utilizing untapped 
resources, such as State education agencies to assist In the battle against 
civil rights violations. The Department looks forward to working with 
your Subcommittees In meeting the challenge of equal educational opportunity. 
I will be happy to answer questions you may have. 

Thank you. 



the previous Administration. This has been accomplished with fewer staff 
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UNITED STATES DEPARTMENT OF EDUCATION 
Off K I Of THE ASSISTAKT SIC* ETaHY fOR CIVU. ft(GKT9 



The Vice President 

The United States Senate 

Washington, O.C. 20510 

Oear Mr, Vice President: 

Pursuant to Section 203(b)(1) of the Department of Education Organization 
Act, the Assistant Secretary for Civil Rights Is required to Submit an 
Annual Report to the Secretary of Education, the President, and the 
Congress Summarizing the compliance and enforcement activities of the 
Office for Civil Rights (OCR) and Identifying significant civil rights 
or compliance problems where adequate progress ts not being made. This 
Report covers Fiscal Tears 1981 and 1982. I have combined the two years 
In an effort to ensure that these Reports win be more current (the Report 
for Fiscal Year 19*0 was submitted a little more thin one year ago). From 
thts point, OCR will submit an annual report covering each fiscal year no 
later than the following March 31. 

I believe this Report reflects significant accomplishments In civil 
rights enforcement In education. During the past two fiscal years, OCR has 
developed a number of procedural nncvatlons which allow for prompt complaint 
processing, while protecting fully the civil rights of the complainants. I 
hope you will also note that OCR has s:5t i# *"*nt1y increased its compliance 
review activity and has developed a number of major technical assistances 
Initiatives which encourage recipients to monitor and resolve civil rights 
problems before being reviewed or Investigated by OCR, 

The Assistant Secretary is required to provide the Secretary of Education 
the Opportunity to comment on the OCR Annual Report. Secretary Bel 1 has 
reviewed the OCR Annuat Report and does not wish to append comments. In 
accordance with the requirements of the Department of Education Organiza- 
tion Act, 1 am hereby transmitting the Office for Civil Rights Annual 
Report for your review. 

t appreciate '.his opportunity to transmit the second OCR Annual Report. 



Sincerely, 




Assistant Secretary 
for Civil Rights 



Enclosure 



•MMAKYLAWO AVE Vw WASMINCTOW, O C UJU 
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UNTTXD STATES DEf AJCWIKT Of EDUCATION 
OFFICE OF THE ASSISTANT SftCAtTARY FOR CIVIL WCHTS 



MAR 3! 1963 



The Honorable Thomas P. O'Neill 
Speaker of the House 
of Representatives 
Washington, O.C. 20515 

Dear Mr, Speaker: 

Pursuant to Section 203(b)(1) of the Repartnent of Education Organization 
Act, the Assistant Secretary for Civil Rights Is required to submit an 
Annual Report to the Secretary of Education, the President, and the 
Congress summarizing the compliance and enforcement activities of the 
Office for Civil Rights (CCR) and Identifying significant civil rights 
or compliance problems where adequate progress Is not being made. This 
Report covers Fiscal Years 1981 and 1QR2. I have combined the two years 
In an effort to ensure that these Rf«orts will be more current (the Report 
for fiscal Year 1980 was submitted a little more than one year ago). From 
this point, OCR will submit an annual report covering each fiscal year no 
latfr than the following March 31. 

{ believe this Report reflects significant accomplishments In civil 
rights enforcement In education. During the past two fiscal years, OCR has 
developed a number of procedural Innovations which allow for prompt complaint 
processing, while protecting fully the civil rights of the complainants. I 
Mpe you will also note that OCR has significantly Increased its compliance 
re -tew activity and has developed a number of major technical assistances 
Initiatives which encourage recipients to monitor and resolve civil rights 
problems before being reviewed or Investigated by OCR. 

The assistant Secretary is required to provide the Secretary of Education 
the opportunity to comment on the OCR Annual Report. Secretary Bell has 
reviewed the OCR Annual Report and does not wish to append comments. !n 
accordance with the requirements of the Oeparaent of Education Organiza- 
tion Act, I am hereby transmitting the Office for Civil Rights Annual 
Report for yc^r review. 

[ appreciate this opportunity to transmit the second OCR Annual Report. 




Sincerely, 



Assistant Secretary 
for Civil Rights 



Enclosure 



•MMARYLANDAVK.&W WASHINGTON. DC 3o»S 
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OFFICE FOR CIVIL RIGHTS 
SECONO ANNUAL REPORT 

This report covers Fiscal years 1981 and 1982 



. EXECUTIVE SUMMARY 

This report is submitted pursuant to Section 203 (b)(1) of the 
Department of Education Organization Act. Under this provision the 
Offlct for Civil Rights (OCR) Is required to submit an \ > .annual 
report to the Secretary, the President, and the Congress summarizing 
the compliance and enforcement activities of [OCR] and identifying 
significant civil rights or compliance problems. . . .• OCR submitted 
a report covering Fiscal Tear lgw In December, 1981. In an effort 
to become more current In the provision of this report, OCR has 
combined reports covering Fiwal Years 1981 and 1982 In this Second 
Annual Report. From this point, reports will be submitted by 
Kerch 31 following each fiscal year. — 

The Office for Civil Rights In the Department of Education (ED) 
enforces Uws that prohibit discrimination on the basis of race, color, 
national origin, sex, handicap, and age In all programs and institutions 
that receive funds from the Department. Specifically, these laws are: 

-- Title VI of the Civil Rights Act of 19«4 (prohibiting 
race, color, and national origin discrimination) 

— Title IX of the Education Amendments of 1972 
(prohibiting sex discrimination) 

— Section S04 of the Rehabilitation Act of 1973 
(prohibiting handicap incrimination) 

— Age Discrimination Act of 197S (prohibiting age 
discrimination) 

In addition, OCR helps Implement civil rights provisions In several 
Department programs, particularly the Emergency School Aid Act, the 
Bilingual Education Act, the Education for All Handicapped Children 
Act, ond the Vocational Education Act, and provides technical assis- 
tance to recipients, beneficiaries, the public and other organiza- 
tions 1n an attempt to obtain voluntary compliance where appropriate 
with civil rights laws. 

The most Important factor Influencing OCR operations 1s the continuing 
application of a combined consent decree resulting from lawsuits 
brought by civil rights groups during the past decade, alleging 
inadequate enforcement of the civil rights laws. Litigation in 
three cases 1n the U.S. Olstrlct Court for the District of Columbia 
(Adams V. Cjlifano. No. 3095-70. 'Brown v. Callfano . No. 75-1068, and 
WOTT. Callfano , No. 74-1720) resuTOi in a 1977 court order, the 
***** order, which established specific time frames for OCR processing 
ofcomplalnts and compliance reviews. The Adams order will be 
discussed In detail later 1n this report. 
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The Otfertment of education Ortenliatlen Act deeply stgnalt tho 
Importance of d*11 Mont* enforcement by pfetldlne. the Attlstant 
Stent a ry with e cartaln degree of Ineeeendence. OCX hat the statutory 
authority to colltct in coordinate the collection of date necessary 
for Its compliance activities, to prepare on annuel report to trio 
President and tho Congress, to appoint end hlro Its own ttoff, and 
to enter directly Into contract*. Thlt eipres* authority did not 
oxltt prior to the tstaomhment of tho Oopor tm ont of education. 
In addition, XX was given separate epprep Motion ttam In Cdetotlen 
epproprletlen bills. 

Tho OCX organHttlon consists e* too regional offices end three ~~ 
mejor heeeeuartert cempenentt. ft tool yeer 1911 Moot resources 
included aethorlxatlon for 1,0ft naff and f undine. In tho oaoont of 
140.91S.000. Fiscal year 1M2.bwdeet resources included avthorliation 
for 1,020 staff and funding In tho amount of l4$.OM,0Ot). 

OCX's prlmery enforcement technique It tho Investigation and reselu* 
tlon of complaints filed unoor Its four pHnclpel statutes. All 
complaints received by OCX must be •motto* In accordance with tho 
roqulrooonts of tho Adams Order. In Fitcol Toart 1911 end 19*?, OCX 
received 2.807 end lTHlTcemplalntt, respectively, and closed 3.321 
and 2.207 compleints, respectively. 

Through tho use of survoy and related data. OCX else selects institu- 
tions for compliance reviews where discrimination Is oost libel* to 
bo occurring. Investigation and rotolutlo* procedures for compliance 
reviews art basically tho son* as for complaints. In Fitcol Year 19tl, 
OCX Inttlatad 138 compliance revlewe and closod 205 review* (including 
reviews begun In previous years). In Fitcol Toar 1992. OCX Initiated 
208 compliance reviews and closod 240 reviews. Compliance rovlovo art 
usually mora lUtly to uncovor discrimination because of OCX's targeting 
System. 

OCX attempts to /achieve voluntary compliance when discrimination Is 
found using either eoapl lance technique. The Office has Initiated 
specific procedures to encourage voluntary settlements. For complaints, 
this nay occur before an Investigation begins through tho uso of Media- 
tion techniques. After an Investigation for either cooplolnts or con- 
pi lance reviews resulting In a finding of discrimination, recipients are 
offertd an opportunity to take corrective actions prior to the issuance 
of a formal letter of findings. OCX's technical assistance program to EO 
rtclpltnts and beneficiaries Is also designed to encourage voluntary con- 
pllance with civil rights lavs. 'All of these approaches are discussed In 
detail In this report. 

If afforts to achieve voluntary civil rights compliance fall, OCX 
initiates enforcement by administrative proceedings before an 
Administrative Law Judge or by referral to the Department of Justice 
for Initiation of court litigation. Appeals of Administrative Lam 
judots' decisions by recipients may bo taken to e review panel and to 
tht Secretary of Education. EO action Is subject to further review by. 
the courts. The ultimate sanction under OCX administrative proceedings 
for roncompllanct with civil rights laws Is termination of Federal funds. 
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Owrlftf n»Ctl Yttrt 1191 1*4 111?* atjtr CttplfMKt ItltUtlvtt frtcivM 
Mfhtr tfecitlift tftttfrtfttltA* Tltlt IX itttrttlltfint UhlttUt «A4 
TOCitltMl *4«c«t1t*. Wtrt rtctntlj, OCR Mt fctfv* tt Inmtlfttt 
HKtKiMtti? 3*7 c«*U1*tt illtftftf wiltywt «iurttiMtitt 9*+r 
Tttlt IK Thttt Cim *trt *4*H tt OCK't vtfkltt* ftlltwlftf tht SvpfM 
Ctyrt't tftcitlt* m nmn myw I— ri tf Ct»ciHw> ». jtll which vtMU 
OCR's rtftluttn taWnTtf tt»ity«t*t TTtcrTOtttttii «*K> Tltlt it. 

OCR Mt *4trt«ttn i c f riMM lvt rtrltw tf Itt rtftlult** purmtt 
Utctttvt Orttr 12291 »McK it Cttlftti tt rtfect rtfvltttry Hrttnt 
6 mr*t twt«t» 0CR*t twrttth fits Mm tt r«*cc tht Ivrft* tf r#f*- 
Ut1t*t t* rtcttttftts wfthtMt cttprttltlftf tht civil Hfhtt tf HrtlcU 
ptttt tt t*t ttttf idtritt tf tht rtclftlttts' tttQttt* in|f»t. TMt— 
tvtjtu tt litem* It 4ttltl ft tMt rtftrt. 

Rttt ffttt ftftmi m ttttt*t< tt incrtttt tttntltf tfftctlvwws •«« 
tfflclttcy t*i tt c»*ly with tht fgtgt trttr IM OCK't tvrvtj ttifri* 
trt tltt tltcuttt* 1h thft rtftrt. 
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\h statutoot ttsKMSWUTm MP MPCUL CIVIL OtOtTS ttlATIWS 



A« SttUttry Ottttatltnitltf 

Vm Offlct far Civil Mahts (01*} m tht Dtatrtasat if ttwcttla* 
(CO) It rttaaatltla far taftcclftt faar attic FtOtrt! civil rights 
lm arah1tft1*| tltcrlalattita \n ftatrtlly itttitK trttrtat 
1*4 tctivititt. 

Tltlt VI ef tht Civil ftlfUtt Act #f \m trtMtitt 
tltcrltrtattlta ta tht Kill tf rtCt, ctltr t*4 Mt1t*tl 

•f it>. 42 u.s.c. stent* zooo* ttiNj (ia*mam*t 

rtfttlitltat in it M cm Nrtt TfcTTbl); 

tuu it if tat t*Mi*jm*m*t% if \m orahiutt 

4lKMa1*tt1t* ta tht Malt tf MB In tOacitlta pr**rm% 
*M tctivititt, 20 U.S.C. SiCtli* KOI ft tat. 
(laaltat*ti»t raatlttltat trt tt 34 CfiftHlU); 

StCZlta $04 tf tht ataatllltttlta tet tf 197) KtHitltt 
tltCtfftlAitlt* tttlMt t*tl1f1i4 htatlCitaat Wtali* 
20 U.S.C. Stcttt* 704 (laaltatatlftf rtfaltiltas trt tt 
34 CFK tort 104); t*4 

Tht Aft DltcMalMtlta Act tf 107S trahltltt 41tcr1a1nf 
tit* ta tht attU tf it*. 42 U.S.C. StCtlt* CIA1 tt m. 

t*til FT 1002 OCA taftrcat tht Civil rifhtt pr—itim* tf tht 
Caartaacy Schttl AU Act (CSAA). ta taaatl «rtnt araart* ttalnlt- 
ttrt* ty tht Offlct tf Claatattry tat Sacaaatry Ctucttla*. CO. 
Unllkt vlrtytlly til tthtr fr**t araartat. CSAA ctattlat* 
ttrlct civil rlafcts Ktvltltat thtt ht4 tt Ot tit 1 if 1 at atftrt 
t tftat ctuU It tatratt. In fltctl yatr 1H2 tht CSAA •rairaa ats 
ccnttlMttt* alth t a*fttr tf tthtr cttaatrlctl atvcttlt* pratraat 
tat at Itaatr rtttlftt Its 1 amity tt t statrttt s«*t-1««t1d 
STtara*. 

U slatltr ftthlta, OU ttslsts tht Offlct tf OlUftftftl C4<jcttit* 

ttiwlty Li^tat Afftlrt In ttttralnlaf v*1ch ltctl tduCi- 
tlta sttaclts irt tMflhlt fir tatrts uaatr tht llllfttutl 
(aucttlt* Act {KA}. Cllflhlllty rttjulraajatt uaatr tht KA 
irt iamictl tt CSAA. Uftlttt CSAA* htatvtr. KA hts rtttlfttt 
its statrttt 1 amity tt ta atvcttlt* trm-lA-il* tratrta. 
» * . 

0. ramltttt* Strvtj ty Civil Mthts frithorltlts 

Civil rttftts liv* tittM tt t altt rtnat tf Ftatrtl rtclpitiitt t«< 
ttatflcltrltt. Itclpltatt ctvtrti Oy tht civil Mfhtt tuthorltlM 
tftforctl hy 0C0 lacluat SO Stttt tOuutloa tataclts. U.000 loctl 
#4uctt1oa tttfkciet. 3.200 lutltutltas of Mfhtr ttactttea. SO Stttt 
rththilltttloa ^ftactH ta4 thtir tyartc1t1tu't r tt atll ts othtr 
Uttttutltat tuch it llbrtrttt tat a*st*at ahlch rtctlvt Ftatrtl 
feat's. 
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OCR cirrlts out Its enforcement responsibilities by Investigating 
complaints fllrl by Individuals and groups, conducting stlf- 
1n1t1attd compliance reviews of selected Institutions, and by 
providing technical assistance to Institutions. Recipients found 
1n violation of the law mast be given the opportunity to comply 
voluntarily. When voluntary compliance 1s not achieved, OCR 
Initiates an administrative hearing or refers the matter to the 
Department of Justice. If OCR establishes the existence of 
discrimination 1n the administrative hearing, the Secretary can 
terminate Federal funds to the recipient. Whether or not Federal 
funds are terminated, recipients have the right to Judicial 
review. Recipients can achieve compliance and have Federal funds 
reinstated at any point 1n these proceedings by adopting a 
corrective action plan meeting statutory and regulatory require- 
ments. (See Section VI, Compliance «ind Enforcement Program.) 

C. Federal Civil Rights Relationships 

OCR works closely with other Federal agencies Involved 1n dvll 
rights enforcement, particularly the Department of Justice (DOJ) 
and the Equal Employment Opportunity Commission (EEOC). Executive 
Order 12250 assigns to the Department of Justice responsibility 
for coordinating enforcement of Title VI, Title IX, Section 504. 
and any other Federal law which prohibits discrimination on the 
grounds of race, color, sex, national origin, handicap or religion 
1n programs' conducted or assisted by the Federal Government. The 
Executive Order establishes a two-t1ered system whereby primary 
enforcement responsibility remains with the compliance agencies 
while leadership and coordination of responsibility, 1n areas 
other than employment, are vested 1n the Department of Justice. 
Morvspedflcal ly, the Department of Justice 1s empowered, after 
consultation with affected agencies, to oversee the development, 
coordination and Implementation of consistent and effective 
enforcement regulations, policies and procedures. 

Executive Order' 12250 requires covered agencies to submit to the 
Department of Justice (DOJ) plans for Implementing their responsi- 
bilities under this order. In accordance with this requirement, 
the Office for Civil Rights submitted an Implementation plan for 
fiscal year 1982 which Identified the Office's long- anJ short-range 
goals and priorities, and described specific activities to be 
undertaken to achieve thtm. The plan also Included a description 
of OCR's «1ss1on, authority, program coverage, organization, and 
staff and budgetary resources. 00J approved OCR's FT 19fl2 Imple- 
mentation plan on August 17, 1982. Notice was given 1n the 
Federal Register on November 2. 1982 that the Implementation 
plan was available for public review at OCR's ten regional 
offices and at headquarters. Notably, OCR was the first agency 
to develop an Implementation plan and to publish a notice of ' ts 
availability. 
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Ifcder Executive Order 12250. OOJ developed proposed regulations for 
the Implementation of nondiscrimination statutes by all covered 
agencies. In March 1982. OOJ requested £0 to comment on a Mot let 
of Proposed Rulemaking (MPRM) consisting of two subparts Sub- 
part A. regulations to coordinate the Implementation of all non- 
di serial nation statutts; and Subpart B. regulations to Implement 
provisions of Section 504 In federally assisted programs. EO 
submitted counts on Subpart A In April 1982 and on Subpart 8 In 
May 1982. 

OCR has a similar relationship .with the Equal Employment Opportunity _ 
Commission (EEOC) under Executive Order 12067 In the employment 
area. OOJ and EEOC have published a proposed regulation requiring 
Federal fund granting agencies to refer all complaints of employ- 
ment d1 serial nation on the basis of race, color, national origin, 
sex or religion to EEOC for Investigation and conciliation. The 
regulation also provides that complaints filed with agencies other 
than EEOC will be deemed to be filed under Title Vll as w«ll as 
other civil rights authorities. This procedure Is Intended to 
eliminate unnecessary duplicative employment Investigations. 

Tht proposed rule provides for two methods for a funding agency, 
such as this Department, to assign responsibility to EEOC .for 
employment complaints received by the agency. First* If an agency 
does not have Jurisdiction, but EEOC may have Jurisdiction, the 
agency must transfer the complaint to EEOC. Second, the mle 
provides procedures for the referral to EEOC of complaints of 
employment discrimination covered by Title VI. Title IX. or similar 
provisions. If they arc also covered by Title Vll of the Civil 
Rights Act of 1964 or the Equal Pay Act of 1963. 

The referral of cases Is only for the Investigative and concilia- 
tion stages of the process. The referring agency will maintain 
enforcement authority and responsibility for Issuing letters of 
findings under Title VI or Title IX If EEOC falls to obtain 
compliance after Its completion of the Investigation and 
conciliation efforts. 

OCR will refer complaints to EEOC on a Halted basts until It can 
be determined whether such referrals conflict with orders entered 
against OCR by the United States Olstrlct Court for the District 
of Columbia In Adams v. Bell . (See Section ill. Historical 
Perspective.) • 
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in. historical nAtncrm 

A. Background 

Pit Civil Rights Act of 1964 was enected on July 2, 1964. All 
Federal agencies were required to enforce Title VI of the Civil 
Rights Act, and Issue Implementing regulations; however, major 
responsibility for enforcement was placed with tht Oepertment of 
Justice and with tht Department of Health, Education and welfare 
(OHEW). Ourlng the summer and fall of 1964, the OHEV Civil Rights 
Compliance Program was Initiated. Tht program wa£ Initially 
operated on a decentralized basis with a small leadership. unit In 
the Office of the Secretary. Major compliance activity was con. 
ducted by OHEV program operating agencies. Subsequently, the 
decentralized mode of administration was reversed at the behest 
of Congress. 

The Office for Civil Rights (OCR) was established as a result of 
Congressional demand that all DHEV activities under Title VI of 
the Civil Rights Act of 1964 be consolidated within ont operating 
unit. In Nay 1967, OCR assumed the functions previously admin- 
istered by the Office of Education, Public Health Service, the 
Social Security Administration and the welfare Administration. 

During the late 1960's, OCR's primary activity was the dismantling 
of racially dual school system* In the South. Hundreds of southern 
school districts wtre desegregated, administrative proceedings wtre 
Initiated against hundreds of other schools, and funds for many 
were terminated. Host of these school districts returned to com- 
pliance status Immtdlately as a result of Federal court orders or 
voluntary plans negotlattd and approved by OHEU. OCR also Initiated 
examination of some school districts In the north during the late 
1960's. 

with the virtue) elimination of the former southern dual school 
systems In the late 1960's and early 1970's, OCR expanded Its 
Title VI elementary and secondary education compllanct program to 
deal with issues othtr than student assignment. In large part, 
the newer compliance issues reflected * second generation* deseg- 
regation issues occurring In a number of desegregated school 
systems In the late 1970's. Hew compliance reviews were Initiated 
covering issues such as special education, ability grouping, ser- 
vices to children deficient In English speaking ability, student 
discipline, vocational programs/ migrant education and employment 
discrimination. This also Increased tht emphasis on developing 
Investigative and legal strategies to substantiate and document 
discrimination because^ of the more difficult evidentiary require, 
ments. Also, the newer compliance Issues presented more complex 
policy issues and the need for continued assistance In clarifying 
the responsibilities of recipients. 
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Ourlng this period. Congress enacted coaprehenslve prohibit tons 
against sex discrimination (Title IX of the Educetlon Aaandaents 
of 1972). hendlcep dt scrlatnatton (Section 504 of tht Rehabilita- 
tion Act of 1973), end eoj dt serial net ton (A9C D1 serial netlon Act 
of 1975) In federelly esslsted progreas and activities. OCR wes 
essl9ned responsibility for enforcing these statutes end for 
deteralnlng th« civil rights coapllence of applicants under the 
Eatrgency School Aid Act (tnacted In 1972). OCR relinquished 
responsibility for tnforceaent of Extcutlvt Drder 11 244, as eaended, 
to tht Oepertaent of lebor, on October I, 1978, as a result of a 
rtorgenl ration of Fedtral equal eaployaent opportunity ectlvltles. 
OCR wes also assigned rtsponslblllty for tn forcing the equal 
eaploywent requlrtaents of tht Public Ttlecoaauiftretlons Financing 
Act of 1978. (This authority now rtsldes with tht Oepertatnt of 
Health end Huaen Services.) 

S. lltlqetlon Action 

In 1970, tht HAACP t-tgel Oefenst end Educational Fund (LOf) filed 
suit egelnst DhEW in the United Stetes District Court for the 
District of Coluabte. The cese, then called Adeas v. Richardson, 
alleged that OHEW was falling to enforct Tltlt VI In eleaentery," 
stcondary and higher education In the 17 southern end border stetes. 
Plaintiffs sought orders requiring OHEV to proctss coaplalnts with- 
in specified tlae fraaes, to coaplete coapl lance reviews In progress, 
and to begin others. 

In ig73, the U.S. District Court ruled for the plaintiffs, holding 
that DhEX was fell'.ng to fulfill Its responsibilities under 
Title Vt. Ourlng the next few years, the court issued e series . 
of orders requiring ectlon on a substantial nuaber of specific 
cases end ultlaately laposlng procedural requlreaents end tlae 
fraaes for the processing of ell coaplalnts and coapllence reviews. 
The court issued specific requlreaents reqerdlng the coapletlon 
of the agency's higher education desegregation activities (see 
Section vl U), ««d required OHEW to review every redelly Identlfleble 
school . 

The IDF filed e second suit against OHEW In 1975, elleglng pre- 
clsely the saae failure with respect to eleaentery end seconder* 
educetlon In the 33 northern end western stetes. This cast wes 
celled Srown v. Velnberger . In ig?6. the court ruled for the 
plalntirrTTnd held that &HEU had failed to fulfill Its respon. 
slbllltles In the north es well. The court Imposed tlae fraaes 
on the processing of co*plelnts and the coapletlon of coapllence 
reviews. 
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Additionally, 1n 1974, tht Women's Equity Action Leigut (WEAL) filed 
i suit similar to Adams and Brown alleging that OHEW was falling 
to enforc* Title IX of tht Education Amendments of 1972 and 
Executive Order 11246. This case was never resolved on the Merits; 
however, the claim was considered 1n negotiations and all three 
cases were settled 1n a consent order 1n December 1977. 

The basic provisions of the 1977 Adams Consent Order Included a 
requirement that OCR eliminate the backlog of complaints by 
September 30, 1979, and established time frames for OCR processing 
of complaints and compliance reviews. Specifically, the Order 
Imposed the following time frames: . 

i. Complaints — Within 15 days from the receipt of a complaint, 
ulk must notify the complainant whether the complaint 1s 
complete or Incomplete, -if complete, the complaint must be 
Investigated and a letter of findings must be Issued within 
10S days of receipt. In the event a violation 1s determined, 
corrective action must be secured within 195 days. If 
correction action 1s not secured, then enforcement action 
(either administrative proceedings or referral to the 
Department of Justice) must be commenced no later than 
225 days after receipt of the complaint. If all activities 
are carried out on time, these time frames break down as 
follows: 15 days to notify the complainant, 90 days to 
Investigate, 90 days to seek voluntary compliance, and 30 
days to Initiate enforcement. 

b. Compliance Reviews -- Once a compliance review 1s Initiated, 
It must be completed and findings Issued within 90 days from 
commencement of the on-site visit to the Institution 1n 
question. If the finding 1s that the Institution 1s not 1n 
compliance, OCR has 180 days to seek voluntary compliance 
and 210 days to Initiate enforcement. If all activities are 
carried out on time, these time frames break down as follows: 
specific findings of compliance or noncompliance within 90 
days of commencement of an on-site visit; 90 days to seek 
voluntary compliance; and 30 days to Initiate enforcement. 

In order to meet the requirements of the Order, OCR's management 
and planning functions were strengthened and realigned, Including 
ONB and Congressional authorization of 898 additional staff, and 
Internal OCR reorganization activities 1'n OCR headquarters and 
within $he regional offices. f 

In addition to Imposing time frames 1n which OCR has been required 
to carry out Its enforcement activities, the Adams litigation 
required OCR to take specific action concerning specified Institu- 
tions. Court orders issued 1n 1973, 1975 and 1977 required Initia- 
tion of reviews and enforcement against certain named school 
districts and state systems of higher education. The status of 
these activities 1s discussed 1n Section Vttt. 
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JUJ'E: J"* «J« Pl«1nt1ff| flirt t CMtMt Mtltfl iIImI.. 

th« OCX h.d TiTTia to «Mt th. tm t rmttmuR m i» m 
1977 conttnt or<«r. Th« action wit d*nl7 hTT^i. \S. 

rjr pwntim, Tht study *#t caa»1tt«4 in Jum iia* 
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I*. OCt PtOVlSlOWS in OCHIHWCHT Or EOUCAT10W OURMIZATIOH ACT (Public 



Tht enectaent tf Stctlen 203 of tht Departatnt of Education Ortaniza- 
t1tn Act wet tht first tiat that OCX it on entity wot |1vtn ttitutory 
evtnerlty. Section 203 rttulttd fr« i concern, on tho tort of civil 
rithti or**** that OCft act. in in Independent fethlon In enforclne 
civil MiHU lw. THIi Section wot ertflnelly proposed by Representa- 
tlvn btnjaftln ttttnthal In tho Hth Centres! and, with two exceptions, 
. mi pert tf tht Mrtfitstfitttn't proposal to tht Mth Centres! fo? o 
Otanrtawt tf Education. Tht report! ittwtd iy tht Senate Coanlttee 
on lovorwatatal Affairs (Ante* Ho. K-4«) and tht Mouae Coaemee on 
S twtrn jo nt Optratltnt (ftteart No. 9#*M3), icctaptnylnt $. 210 and 
H.». 2444, taphemt tht Ftdtral ceaaltatnt to ontorfof etuel educa- 
tional opportunity and tht Oepertatnt'i responsibility for carrylne 
out tht civil rlfhtt Im effectively. 

OCT OMthtrltltt ant 4 previsions, pursuant to Section 203 o* tht Deport- 
■ent of education Organization Act, provide that: 

— l>*rt than ho tttabllshed an Offlco for Civil Wfhts headed 
by an Astlttant Stcrttory (Executive level tv) who the 11 bt 
appoint* by tht rrtt leant, by ant with tht advice and contont 
of tht Senate, ant who than report directly to tht Secretary. 

— Tho A* t mint Stcrotary for Civil Mohtt than aake an 
annual room to tht Stcrotary, tht President ant tht 
Contrtft without trior atortviT of any othtr offlct of tho 
Executive branch. Thlt would suanerlze conpllanco and 
enferceaent activities and idtntlfy significant probleas 
whort adequate progress It not btlnf aede. Tht Secretary 
will bt orovldtd tht opportunity to coaaont on thtt roport. 

— Tht) Astlttant Stcrotary It authorized to collect or 
coordinate tht collection of data nocettary to enture 
compliance with civil right! laws. 

~ The Astlttant Stcrotary for Civil flights It authorized to 
telect, appoint, and eaploy tuch officers and eaployees 
includlnf ttaff attorney!, at nay bo ntcettary to carry 
out tht function! of tht office. 

— Tne Astlttant Stcrotary for Civil Rights ft authorized to 
enter Into contract! and othtr arrangement! for audit!, 
!tud1ei, analyiet, aad othtr tervlcos with public agendo! 
and uith private organizations and persons to carry out the 
compliance and onforcoaont functions of the office* 

Elements of those last two authorltlet are now performed by the Depart. 
■tnt*i Office of Nanapenent. 
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006AWKATI0W. STAfrUlS AH) »UO«T 

A. organization 

Tht Assistant Stcrttery for Civil Rights 1s responsible for OCR's 
overall operations end serves as principal advisor to tht Stcrttery 
on civil rlfhts. In tht ptrfortenct of his Mjor functions tht 
Assistant Stcrtury: 

.. Ctnducts investigations and negotiation* to securt 
voluntary compliance; evaluate* and accepts .or rejects 
corrtctlvt actio* plant; determines wfitthtr voluntary 
compliance can tt secured; end conducts eeminl strati vt 
enforcement procoodlnfs to secure compliance. 

.. Recommends, In conjunction with tht ED Control Covnstl , 
thot costs U rtftrrtd to tht Department of Justice for 
judicial enforcement. 

- Develops ont rtco— tndt regulations end poll cits of 
9ontrol applicability In tht ortt of civil rights. 

- Conducts o program of civil rlfhts technical ossistonct 
ont assists othtr DtptrtMnts offlcts In developing and 
implementing plans to meet civil rlfhts objoctlvos. 

- Coordinates Informetlom 9*thtr1nf and collects data 
notdtd to tnsurt compliance with Department policies 
on civil rights. 

Tht OCR organization consists of a headquarters component, with 1 
thrtt major functional areas, and ton region*] offlcts. OCR Is 
dtcer.trallzed with optratlonal activities accotpllshod primarily 
within tht regional offlcts and with tht headquarters components 
providing management oversight, lo?al dlrtctlon and policy 
development.' 

OCR Is currtntly planning an internal reorganization, focus Ino, 
primarily on headquarters operations. While three «ejor func- 
tional areas will bt retained, tht functions within thtst artas 
will bt realigned In a we efficient ttnntr. OCR has agrttd to 
transftr some functloni to tht Department to eliminate duplica- 
tive or similar functions within tht Department. These func- 
tions Include automated data processing services and non-program 
training. The Department's Office of Me»a9ement will continue 
to service OCR In the areas of personnel and contracts. OCR will 
report on Its rtorgjnizetlon in tht Annual Report for fiscal 
year 1963. 
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I. Stafflno 



Since the beginnln* of fiscal year 19*1, fulNtiea peraentnt 
staff cm bterd has decrease* fron 1 # MS tt W at the en* tf 
final year 1982, a decrease tf epproxlaetely 10 percent. 
Aeproxtaately 2« Hfcwt of the total en beer* staff were located 
In headquarters an* aporeiiaetely 74 percent were divided eaong 
tht ton rot t o*i 1 offices. Cadi of the eajer heedtuerters ceapon t nts 
is htede* ty o Service Director, art eec'< ronton 1s h o od e d ty a 
lefltnel Olrocttr. Appreilaetely 449 C«*al Opportunity Specialists 
an* id attorneys hen*l«. the bulk of the Investigative end enforcement 
ectlvltlet, with eaphetlt on technical ettutenct* Direct technical 
assistance Is provide* by S3 httdewarters en* regional eaaleyees. — 
Tht reaalMnf staff owlets aeneeeaont oversight tod control, 
an* eealnl strati ve an* clorlcil support. OPI's clerical to professional 
ratio 1s about 1 clem to 9 professionals. Owe prlaerlly to 
factors such as the Oepertaent of Education's hiring freeze (lapest* 
In fiscal ytar 1941), this rotlo has Increase* fro* 1 to 5 in 
fiscal yoar 1980 to tho current ratio. 



Slnct tho crtatlon of tho Oepertaent of Mutation, OCft has boon 
given separata appropriation status by Congress. THIS separate 
status underscores Congress* Intent that OCt operate with set* 
autonoay. The budget Is prlaerlly directed tower* support of 
coaplalnt pressing, coapi lance reviews* an* civil right* 
technical esststance. OCt Is not a grant-aaalng ofency. 
Therefore, the budget prl**r11y reflects salaries an* expenses, 
an* expenditures associate* with surveys an* date analysis an* 
tKhnlcal assistance contracts. 

Fiscal Year 19S1 budget resources inclufed 1,09$ fulUtiao ptraen* 
ent positions an* funding in the eaeunt of $44,115,000. This 
position level was not attaint* primarily *wt to the Department's 
hlrlnf freeze. /Technical assistance contracts were ewertt* In 
the eaeunt of $4,824,358; consultant services contracts were 
awarded In the eaount of $2,180,995. 

Fiual Year 1962 funding for OCR was $45,038,000 as provide* In 
r.L. 97.141, tht Fourth Continuing Resolution which was In effect 
through September 30, 19*2. A full-tit* permanent staffing level 
of 1,02$ was requested for Fiscal Year 1982. Again, this position 
level was not attained primarily duo to the Oepertaent's hiring 
freeze which continued through ft 1982. Technical assistance 
contracts wort awarded In the eaount of $559,400; consultant 
services contracts wort awarded In tht eaount of $1,181,400. 

Tht aaount of funds utilized for tKhnlcal assistance contracts In 
Fiscal Year 1982 was substantially loss than the aaounts allocate* 
for contracts In previous years. In order to ensure that the civil 
right* tKhnlcal assistance prograa continues, OCK has undertaken an 
Initiative to focus the Halted tKhnlcal assistance contrKt dollars 
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on tht dtvtlopfltnt of Curriculum atttrlils for ust by htidqutrttrs 
•nd rtgloml ttchnfcil isslsttnct stiff* OCR will continue to 9lvt 
ttchrtlcil isslstinct to rtclpltnts ind btntflclirlts, but will rely 
much sort extensively on OOL stiff , rithtr thin contnetors, for tht 
provision cf ttchnlcil assistance. 



CTICE F0* CIVIC H6HTS 
Silt ritt ind Expenses 

Budget 





EStlMti 

to vongrtss 


Houst 
Al lowtnct 


Senate 
Al 1 owtnee 


^Pfjrgpr i ■ ( • on 


1973 


$1 1 ,041 ,000 


$12,618,000. 


$12,618,000 


$12,618,000 


1*74 


14,161 ,000 


15,077,000 


15,077,000 


15,077,000 


1975 


15,521,000 


16,301 ,000 


16,301 ,000 


16,301 ,000 


1976 


18,094,000 


18,852,000 


18,594,000 


18,356,000 


1977 


21 ,954,000 


23,310,000 


23,310,000 


23,310,000 


1978 


42,317,000 


30,737,000 


30 ,'081 ,000 


30,081 ,000 


1979 


42,245,000 


43,238,000 ' 


43,238,000 


44,245,000 


1980 


45,847,000 


45,847,000 


45,847,000 


45,847,000 


1981 


44,915,000 


44,915,000 




46,915,000 1/ 


1982 


49,396,000 


47,604,000 


46,915,000 


45,038,000 2/ 


1983 


44,868,000 , 


44,868,000 


44,868,000 


44,868,000 3/ 



1/ Tht Stnatt did not tnict in ipproprlitlons bill for Ft sell Yeir 1981. 
" -Insttid, tht Congrtss meted thrtt continuing resolutions--*. I. 96-369; 
P.L. 96-536; ind P.l. 97-12. OCR lipstd ipproxinattly $718,000 it the 

clost of flscil ytir 1981. 

/ i 

2/ A final ipproprlitlon wis not enicttd for Fiscal Ytir 1982. Insttid, the 
~ Congrtss enicted four continuing rtsolutlons— P.L. 97*51; P.L. 97-85; 

P.l. 97-92; ind P.L. 97-161. OCR lipstd ipproxltittly $676,000 it the 

close of flscil yeir 1982.' 

3/ TMs mount Is provided by P.L. 97-377 which 1s 1n effect through 
Stpttffbtr 30, 1983. 
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. COWPLIAWCE AHO EHf OftCEHtNT PR06RAH 
A. Complaints 

A$ discusstd eerller, the Adams order imposts strict requirements 
on OCR Investigation of complaints. Complaint Investigation, how- 
ever, 1s a compltx proctss Involving a number of sptclflc stops 
tach of which requires precise and accurate decisions. 

In tht prt.1nvest1get1vt stegts, for example, OCX wist decldt 1f 
tht communication allowing discrimination constitutes a complaint. 
Corrtspondtnct submittal to tht Department of Education 1s dtflntd 
ts a complaint if 1t allt9ts that a person's or group's rights 
havt bttn violate* and 1t Implicitly asks ED to seek correction 
of tht alleged violation. 

Within 15 days of rtctlpt of -a complaint, OCR wist dtttrmlnt 1f tht 
complaint 1s complttt and 1s within OCR's Jurisdiction* and must 
acknowledge tht complaint. In order for OCR to tstabllsh Jurisdic- 
tion, tht basis of tht alleged discrimination must bt race, color, 
national origin* sex, handicap or ago. 

In tht ptM-lnvtst1gat1vt stage, OCR must also asstss tht timtlintss 
of a complaint and dtttrmlnt 1f tht complaint Involvts othtr Ftdtral 
agencies or tht courts. A complaint 1s tlmtly 1f 1t 1s filed with- 
in 180 calender days of tht last act of alleged discrimination. An 
OCR Regional Director can walvt tht filing rtqulrtmtnt for good 
caust. Afttr tht requ1rements ; of completeness. Jurisdiction, and 
timtlintss art mat, OCR uust dtttrmlnt 1f 1nvtstlgat1vt activities 
art afftcttd by court-lmpostd legal rtstr1ctlons or OCR policy 
resulting from court dtclslons. 

On completion of tht pre-1nvett1gat1ve processes, OCR begins tht 
actual Investigation of tht complaint. OCR prepares an Investiga- 
tive plan to ensure that tht subsequent Investigation (1) focusts 
on the allegations raised in tht complaint and (2) rtsults m a 
legally supportable conclusion concerning tht presence or absence 
of discrimination. 

Under Its various enforcement authorities, OCR has the right of 
complete access to all Information netdtd to determine compliance 
status on the issues undtr Invtstlgatlon which 1s maintained by 
the recipient. $1nc* OCR, not the recipient, decides tht type of 
Information relevant to a determination of compliance, tht Inves- 
tigative steps Include collecting data and gathering Information, 
often through on-site visits. This ensures that compliance 
determinations are supported by accurate documentation. 
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The data that OCft collects art needed In tht preparation of an 
Invtstlgerivt report. Tht purpose of tht Invtatlgetlvt rtttrt Is 
to prtsant Information colltcttd during tht Investigation, to 
analyze this information to determine facts relevant to tht Investi- 
gation, to present conclusions and to list recommendations for 
approprlatt action* 'iht OCft Invtstlgator wist rtach a conclusion 
regarding tht substantiation of tach allegation. Tht conclusion 
of tht Investigation Includes rtcommandetlons for Issuing a 
Lttttr of Findings of com? 11 a net or noncompliance and corrtctlvt 
action for findings of noncompliance. Tht Lttttr of Findings 
notlflts tht part Its of. tht compliance determination met* on tach 
issut. Lttttrs of Findings* which art prepertdStr all Investiga- 
tions, oust bt stnt no lattr than 105 days afttr tht rtctfpt of a 
complate complaint or tht completion of an Incomplete complaint (In 
accordanct with Adams requirements). 

If OCft finds tht rtclpltnt In violation of ont of tht 'regulations 
It enforces, OCft must atttmpt to acqulrt voluntary compliance 
through negotiates within 19S ctltndar days afttr tht rtctlpt 
of tht complaint (Adams order). Casts In which voluntary com. 
pi lance cannot bt achieved must bt rtfarrtd for tnforctmtnt 
through aomlnlstratlve htarlngs or tht courts. 

If voluntary compllanca Is achltvtd, tha final stagt In tht OCft 
Invtstlgatlon Is tht monitoring of compllanct agreements. Through 
this mtthod, OCR follows tht compllanca progrtss of a rtclpltnt 
who was found In violation of a law undtr OCft Jurisdiction. In 
affect, OCft dttarmlnts If a raclpltnt Is Implementing an approvtd 
OCft plan for corrtctlva action and. If so, confirms that Implt- 
mtntatlon of tht plan has succassfully corrtcttd tht violation. 

Early Cotplalnt ftasolutlon 

In an affort to provlda complainants and rtclpltnts an opportunity 
to voluntarily rasolvt complaints, tht Offlca for Civil ftlghts has 
adopttd an tarty Complaint ftasolutlon (ECft) procass which Is 
employed prior to the beginning of an 1 ovist 1 git 1 on ♦ In this pro- 
cass. OCft acts as a ntutral mtdlator and assists complainants and 
Institution reprasantatlvas in rtsolvlng tht issues raised 1i 
complaints, thareby allmlnatlng tht need for an OCft Investigation. 
OCR Invastlgatlva staff ara thus freed for othar compllanca 
activities and technical assistance 

The Implementation of Early Complaint Rasolutlon, as an altarnatlve 
to regular Invastlgatlon, has prograssed In stages over the past 
two fiscal years. During FY 1981 » ECR procedures and operating 
guldellnas were devaloped* Mediation skill training for regional 
and headquertars staff, was provided In fiscal year 19M. Following 
the training, the ECR process was officially Instituted throughout 
the regional offices In November 1981. In July and September of 
1982, additional mtdlatlon skill training was provided to OCft 
regional staff. 
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tatrtctl «ttt it hti*t ctlltctttf thrtvf* t* tvttatttt %t%im t* 
Vmm cittt tettmttf »ti*f tht attlttlt* ttchaltvt* initltl tatly. 
m thtw thtt In Mlf tf tht ctttt wfctrt CCi vtt attt^ttt, t 
ttlynwry ttrtmtt »tt rtttfctt. A wff l«itnt«l ttrrttfvt ty*tt» 
htt tltt htt* 1ttltM«»H. Tht 4ttt Ctlltctt* thrttt* tht twt 

tytto* »tn k*i*« utttriti ttfficittt u ttuntt tht ftttrti 

CfctrtCttrlttlct tf thttt uttt Ktcttt#« t*4 trtutt thtt My tt 
Imltftftf feHftf Mt1t*«14t latlttftftttttt*. TMt ItftfVttltft 

•111 to ttti tt tftlwttt tht KKMt tt tn tlttmttttt tt cmliut 
Imttlfttlttt. 

CwpUlnt gtftlttj ~ 

DuMf*f fttc*l yttr lHl, OCt rtctlvtt 2,M7 c«*lt1*tt. At V* 
clttt tf tht yttr M7I cta»Ul*tt «trt »tM1*f , t ttcrtttt tf 21 
Hrtt*t trm tht 2,012 cttfltmt tt*41*f tt tht clttt tf Mutl 
yttr 1M0. It MtC4l yttr INI* OCR rtitivtt l.MO c«*lt1*tt 
tni clHH tht fltctl yttr »1th ? f l$l ctatltlttt tt**1tf. t 27 
Itrctftt ttcrtttt frta tht cttflt1*ti tt**1t$ tt tht clttt tf 
fltctl yttr 1MU Tht ttjtr rtttt* ftr tht rtfect* cttfltlut 
vtrtltt* it tht trttttc «tcll»t it c*»ltlnt rtctlttt. OwMtf 
fltctl yttr 1N0, OCt rtctlvtt J.H7 ctfltltlfttt. Tht fltctl yttr 
Iff* rtctlptt rt*rttt*t t 47 ttrctftt tftcllftt frta tht fltctl yttr 
1*0 rtctt»tt. 

Tht ftlltvlftf mitt lllwttrttfc OCt ctMltlnt rtctlptt t*4 cltturtt 
ftr fltctl yttr 1H1 tt* fltctl yttr 1N2 *y JvMtttctltn tM 
tmftutltn tytt. Nttt tMt cgayltlnt rtctlptt Ktvt ttcllnt* ftr 
tit atjtr c*ttftr1tt tf c«*lttfttt* 
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It? 
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9 
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CCWfSADC CLOW Wt ZMRXXtmOM TTff 
FISCAL SMI 1M1 



2400 
2200 
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1(00 
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Total - 3,321 
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Tbtal - 2,217. 
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Compliance Reviews 

Compliance reviews difUr frm complaints In that OCR, not a com- 
plainant, stltcts the issues and the Institutions for rtvlev. 
This permits OCX to target resources on compliance problems that 
appaar to bo serious or national In scope, and that nay not bo 
addressed through complaints. The procedure* foMowed In con* 
ducting a coop 1 lane a review am ossant tally tho same as those for 
complaints In tho Investigative and post-1 nves t1 gat ive stages. 

Kondlscretlonary reviews aro activities roqulrod.by 1w, regulation, 
or court ordor. Thoso reviews "include tho Emergency School Aid Act 
(ESAA) pre-grant clearances. Aden* higher education desegregation 
and Lau plan Monitoring. Discretionary compliance reviews repre* 
sen tine only area In which OCX has flexibility In choosing tho 
Institution to bo c ova red In compliance reviews, the general 
subject area. of the reviews, and the dates on which tho reviews 
will commence. 

The general guidelines OCX uses In determining whether to conduct 
a coapllanco review Involve several cons Idoratl ens. Initially, 
OCX Identifies the Issue areas. to be covered In a review and the 
Investigative staff resources assigned to aach Issue. Those steps 
aro set forth on a fiscal year basis In the OCX Annual Operating 
•Ian as part of OCX's objectives and In accordance with the re* 
qutrsments of the Adorns order.' Each region nominates an appropri- 
ate number' of potential review sites and amount of Investlgatlva 
staff time the region expects to have avallabla for particular 
Issues. Selection of review sites Is based on survey data In- 
dicating probabla compliance problems, and Information from OCX 
complaints, the media, and Interested groups and Individuals. 

Compltanca reviews covsr broader discrimination Issues than com- 
plaints and affect significantly larger numbers of Individuals 
than complaint Investigations. OCX has found that compliance 
reviews result In corrective action In 7* percent of cases com- 
pared to an approximate corrective action rate of 55 percent for 
complaints. 

(hiring fiscal year 1981, OCX Initiated 138 compliance reviews and 
closed 205 reviews. Including some reviews carried over from the 
previous year. Approximately 75 percent of the reviews were of 
elementary and secondary schools. Ulthln-school discrimination 
was the' most frequent Issue. Th'ls Included classroom assignment, 
tracking and ability grouping, physical education, and school 
athletics. Twenty-five percent of the reviews were of postsecondary 
education Institutions where the primary Issues were program 
accessibility for the handicapped and graduate school admissions. 
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Ourtng fiscal yttr 19S2, OC* Inltltttd 206 aapHtnct rtvltws and 
clostd 240 rtvltws. Including sm carryover rtvliwt. S1xty-ont 
ptrctnt of tht rtvltws wtrt of tltatnttry tnd stcondary schools, 
whllt 39 ptr cent wtrt of post secondary education institutions. 

Tht following ttblts show tht typts of coaplltnct rtvltws thtt wtrt 
stirttd tnd clostd for fiscal yttrs 1981 tnd 19*2. 
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fiscal Tear lHl tlssentexy 
Coepliance Heviews by 



issue iyp» 



issoe 

Services to LiaUtso* 
EhgUsh-fioftciency Students 

within School Desegregation 

School Discipline 

vocational education 

Special Purpose School* 

Unserved Special education 

School Segregation 

Special Title IX 

Joint aeriev/Within School 
Discrfetination and school 
Discipline 

Joint lleview/Within School 
Diecrisunetion and Unserved 
Special education 



Other 



mm 

3 
21 
9 
t 

1 
0 



Total 



57 



14 
34 
I 
IS 
IS 
0 
4 
1 



I 
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Pise*! Xeer 1911 Eleaentary and Secondary 
Coacdiance tmtim Starts by Jurisdiction 



JUMSDILTim 
Title VI 
Title Dt 
Section 504 
Multiple 



S 37 

a s 

i 

9 • 

11 51 



Total 57 101 

Closure figures Include reviews that were started in previous fiscal >*era. 
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fiscal Tmt im toatssoondary Caatliara 
HtvtM by last* Typs 



ilMlity 
Gn*Mti ant Frotsaslonal 



12 
as 



XittHSpUsglaf Jtthlatlcs 
Vocational MAUiutlm 
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20 

24 
2 
X 
3 

21 
4 

12 
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•7 



rises! Year 1N2 roatsaccndary 
Cospllancs Havta* Starts by Jurisdiction 



Title VI 
Tltla XX 
Section 504 
Hultipla 

Total 



21 
34 
13 

•1 



17 
30 
If 

21 

•7 



• Closure figures Includa nvlM that were started In previous t tacai years* 
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C. Pro-IQF 




In en tf fort to improve perfermnco under the Mow tit frames 
end to minimize unnecessary confrontation between OCX end re- 
cipients of Federal assistance, OCX implemented a program of 
encouraging rtglonel offleot to took sttt looms prior to tho 
Issuance of a Uttor of Findings (10F) for ooth compUlnts and 
compliance reviews. Through this process OCX affords Institutions 
an o p p o rtunity to resolve any compliance problem found durini 
tho Investigation before forml lOFs aro Homed* Draft lOFs art 
prepared and serve as a' basis for OCX's position oVlnf ntfotla. 
tlemt. This now p r oc e d ure wes~flrst osod in Fiscal Toar mi to 
rosolvo intercollegiate athletics complaints. Aft or successfully 
resolving compliance ortolan* found during several Investigations, 
tho use of tho procedure tos.oxsondod 1n October lfdl to cover 
complaint Investigations and compliance reviews where«the law end 
policy aro door on tho Issues involved. 

A manual dots collection system Is currently bolnf designed which 
will rtcord tho contont and otcorronco of -pre-lOF settlements for 
a poriod of six months. Tho data will bo osod to evaluate tho 
pre-lOF settlement process. 

F. Aowlnlstrstlvo Enforcement and Judicial Utltatlon 

When efforts to achieve voluntary compliance foil, tho rational 
offlco forwards tho caso to OCft headquarters, which reviews tho 
caso and makes spoclfic onforcooont r sc omm s n e atlons to tho 
Assistant Soc rotary. If headquarters believes that enforcement pro* 
ceedlngs aro appropriate, 1t will 1n1t1ato. onforcooont by 
aomlnlstretlve proceedings boforo an Ado1n1 strati vo law Judge 
(AiJ), or by referral to tho Department of Justice for Initiation 
of court action. 

Where a decision 1s made to 1n1t1ato onforcooont prxeedlngs, OCX 
will servo tho recipient with a notice of Opportunity for Hearing 
which states OCX's allegations end provides the recipient with an 
opportunity for a hearing boforo an Independent AU. 

If tho AlJ's decision affirm tho OCX finding of .discrimination. 
Federal funds way bo terminated upon providing 30 days notice of 
such termination to House and Senate coww.1t tots with oversight 
responsibility for tho program whoso funds aro being terminated. 
A discretionary appeal toy also to considered by the Secretary of 
Education. In addition, the recipient can seek review of the 
Department's final decision 1n Federal court. Som recipients 
seek Federal court Involvement at earlier stages of tho proceedings, 
as In cases where the ^recipient challenges OCR's Jurisdiction 
over the Institution 1n question. 
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Afttr Federal fundi art ttralnattd, If tht rtcipitnt believes that 
1t has com Into coapHance, or adopts a plan 1t believes will 
bring 1t Into coapHanct. 1t My petition OCR for relnstattMnt. 
if OCR dtnlts relnstattMnt, tht recipient 1$ entitled to another 
hearing on an expedited basis to consider OCR's denial. 

Rather than 1n1t1att administrative proceedings, OCR My rtftr a 
cast to tht OtpartMnt of Justlct undtr tht following circumstances: 

— A lawsuit 1s already ptndlng 1n Ftdtral court dealing 
with substantially tht stM Issues Involved 1n tht OCR 
Investigation. 

— Btcaust of tht Halted Mount or typt of assistance 
received froa tht OtpartMnt of Education, 1t apptars 
that a Ftdtral district court could provide wort 
tffectlvt relief. 

— Tht Institution 1s alrttdy optratlng undtr an ordtr of 
a Ftdtral district court that apptars to covtr tht 
alligation 1n tht coapUInt flltd with OCR. Tht cast 
1s rtftrrtd to bring OCR's findings to tht atttntlon 
of tht court, and 1f appropriate, to sttk aodlficatlon 
of tht court ordtr. 

— Tht recipient 1n question 1s 1n violation of Ftdtral 
law btcaust 1t 1s following a conflicting Statt law* 

(n this situation, OCR would request that tht OepartMnt 
of Justice file suit seeking to enjoin tnforctMnt of 
tht Statt law. 

— tt would bt necessary for the rtcipitnt to transport 
school children to a school that 1s not tht closest to 
the children's hoMs* Congressional action has pro- 
hibited OCR froa requiring tht transportation of students 
1n such d rcuastances to achieve student desegregation* 

Very few Investigations result 1n teral nation of funds or referral 
to the Department of Justice* Host cases are voluntarily settled 
by the Institution 1n question pursuant to OCR's encouragtMnt 
and guidance* 

During fiscal ytar 1981 and fiscal ytar 19H2» .OCR brought administrative 
enforcmnt actions against Perry County, Mississippi; Caaden 
County, 'Georgia; Governor's State University, Illinois; and Chicago 
State University, Illinois. The enforceMnt action against 
Perry County resulted 1n the termination of funds for the first tlM 
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•1nct 1972* OB lit* tot train* atrial FY 19tt that at*1Mstrct1*a 
tnforcoatwt #*t1tat shoal d ot broufht oat 1 no: Um%% Un1f1«4 
School DmHct WOO, ftfssttrl; ttf trtftnt prtcot dlttt #14 not 
coaaonco, NMVtr, until FY 1HJ. Two clMt, City of Ytattrs, 
Km Yort, snd Phoonlx Union Hlfh School District, Arizona, wart 
rtforrod to tho Ooportaont of Juttlct durlnt, fiscal yoor 19*1 ond 
fiscal /Mr 19t2« 

Cttrjaag School Aid Act (tW) 

CSAA hoi pad scnool systaas Mtt dotof rotation rotulraatnts by 
tncour tains tht voluntary oltainotlon, roducttoa, «nd trtttntloa 
•f srtnorlty trout ItoUtlon 1t»a1tov. ;Ury ond Stt anttry schawls, 

ESAA appllconts, 1» fiscal yatr wart rotulrtd by tho ttitvtt 
ond 1ta1oaont1nt rtfulotlon to at oUtlblt 1n-twt ways boforo 
fundi at, could bt o pp r o»o d. Ptrst, applicants had U Mtt t aototrt- 
fotloa plan which tuaUflod unttr tht rooAilraatnts tf tht CSAA 
rofulatlon. Socond, oaalfcsats Mi to It fa coapUsnco with 
cortoln racfal/tthnfc civil fights rtUtod provision* It tht 
Duportatat's CSAA ro#uUt1on. If tfi applicant wart Inolfffblo 
bacaust ft vfolotod oat tf thoso provisions, ft cot It correct tht 
vioUtfoa snd tffly tt tht Stcrttory for o wtfvor of fntHffbfllty. 

Durfnf fiscal yoor 1901, OC* rtvfowtd tht olitlblllty of 4S9 
opplfcants for CSAA funds. OC* found 45 applicant school districts 
inollgfblo ftr CSAA funis dut tt df serial notary procticos. 

Forty-two of thtst districts subalttod applications for wolttr of 
thtlr intlfflbflfty to which wart otttchod corroctlvt octfoa plr*. 
Tht Stcrttory prantad 41 of thtst wtfvtr oppllcatlons oftor 
ottoralnlnf that tht plots att lotal rtovfrtattts. 

Itglnnlnf with fiscal yttr 1902, tht CSAA profraa was consolldttad 
with o nuaatr of othor oducotloa catottrfcol front proflr^s, ond 
no longtr rttolns fts Idontfty os o soporoto or*nt-1n«a1d oroaroa* 
As « rtsult, OCR no lonpor rtvlows Khool districts for thtlr 
tHg1bl11ty prior to tho rocofpt of thoso funds* 

H. BlllnouOl Education Act (SEA) 

Tho KA»0o$O9ro9*tfOA Support Progran, optrotod by tht Offlct of 
liUnguol Education ond minority Unttatts Affoirs (OaOCA). 
issuas awards to olltlblo local oducotlonol ooonclos (LCAs) thot 
ort laploaoatlna qualifying doing rotation plonS t ond to nonprofit 
orgonlzotions (htOs) thot hava rocolvod roqutsts for currlculua 
dovolopaont froa plon tUglblo LCAs* Tht purpost of tho OCA 
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y*«s It tt <m1i» ctrrktlt ftr, tr tt ittlm*, lUftfttW 

ItCtflttrtl.tttCttltt prftm* tt flttt tht iftcll) ttlKitltMl 
fttttt tf atttrity ftWf tt*t*tB tttttt t**tl «*KJt1«Ml tfttr- 
ttMty kKNM tf ittfttft fctrrltri . T*t ctrrttvlt ttn ltttt t*f 
tht lattrvciltttl »rt»rtt* Ittltattttf **4*r tht Dtttfrtfttlt* 

Sumn ftntm m%t tt tnty** u c**i«»*t tht iu # t tttiifyi*t 

i iM f rtfttltt tit*. 

TWt Stcrtttry tf Utttttt* fctt fltta OCK r t tp tt t ltlllty ftr mutt* 
OMKA In «Mtfv»MlAf tht tltflMHty tf LUm4 WO tatliwtti. 
tltfimity ftr KA r**t U ttvtrttt ly tht tit* tM ctttllttct 
•HflftUttr rtttlrtatttt «Mtr tht Catrfttcy Scftftl M Art (ISM). - 
In tratr u New *1t* t11t1»U, t* tfallcttt attt 1#lwt tr 
»it* tt latitat* s m ir int tm tit* *rt«t*t tt t tmn tr 
tattcy tratr; t tit* tttr n t j .ly tht P ajt rtt » * tf (ttcttlt* 
tattr Tltlt tf tut Civil ftfflfttt Act tf 1*4; tr t valttttry 
tit* ftf Vm tltalMtlt*, raJtctltt, tr trtvtttlt* tf alttrlty 
art* Italttltt. 

far cta»1ft*ct tUtHtllty, til tatllcttt m%l atatmrttt thtt It 
htt hti tlKMtltttal tt tht ttttt tf rut It ttvtftl tWtf ttti 

irttt l*cltal*t tht htrlta tat tttttaam tf ttathtrt, tttlfmnt 
tf ttuamt tt clttttt, t*4 tht ttllvtry tf t<utl afecttltttl 
tHtrtntltttft tt HaUta*tftfltth«trtfH1a*t JtUantt. Any tttlt- 
c**t ftya* tt tt ctttllttct 1*tH|1tlt aty ttaly ftf t «elvtf tf 
latltfjtUlty tt tht StcrtttryM* tcctrattct with CSAA trtct*irtt. 
A atlvtr wmlly cttttltt t ctrrtctftt tctttt tit* anil*** tt 
r tatty tht <1*cr1alAtttry tcttt* ft**** OCft atttt rtcta*t**)t1t*t 
tt tht Stcrtttry ftftfilftf tht mfflclttcy tf tt tttllctflt's vtlvtr 
ratjtttt. 

rtr flictl yttr IM1 # OCt ravltat* tht $U* tat ctttlltuct tllflWIty 
tf « ICAt tM tht tit* tllfltlllty tf I **Ot. Twt tttllam 
«trt ftttt tt kt pUn 1fitM|1vU tt4 3 «tft tm*4 tt tt ctttllttct 
IntHtlHt. * i 

ftr flKtl yttr X* rtvlttti tht »lt* ¥* ct^limt thfltUlty 
tf $4 UAs ttt tHt tltt tHtltlHty tf 4 NtOt. flvt ICAs «trt 
fttM tt tt ctttltttct 1ntH|1|1t. UnlUt tht ISAA »rt*r» # tN 
tCJUOHtfrtfttltt Sttttrt Prnrm htt rm*ir»4 t tt#trttt» 1tttt1f1ttU 
•ttfCttlt* fTMt-1«-tU tfttrw. 

I. ptftrcyittt tf tht Att tMtcrltlMtltt Act 

CO rtfttUtltM IttlwtntlAf tht 197S Aft Olscrltlfutltt Act Ktvt 
tttt trtftrt tM trt cvrrtntly tttatrftltf lntrt-Ottirtflttttl 
rtv1t». Uttn tht rttulttlttt trt flttt, OCt ttll ctttlntt tt 
Iflvtftlftt tft dltcrltli^tltt ct^Ulfttt ut*r tht ftttrtl 
to«tr«ttfit«1tt tft <1urit1fttt1t* rtfatttlm (tttHshti hy 0MC« 
\* H7t). OCft Ktctdurtt ftf Inmtlfttlnf tt tft 41un«lMt1tt 
c«t#U1nt # dttcrlttt trltfly tt1tM» trt It tcctrcuct «Hh.tht 
rt^ulrtttntt tf tht t**rt1 rtfulttloM. 
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Afttf m tft <W KfHrtMtfM ctflifm 1t rcttfft* ****** rvfftfttl 
*ft1c* •** if KmoU **4 ******* u ** *ftM* W i JtHtJIc- 
U**, u ft ttmrm u tf» fmn\ Mfttft* *M c**cf1ftti*» 
ferric* (fiCS) f* VttM***** fir p***l*f** *f tft* c«*ltf *t If 
wtittm. if ncs it ***c*ttf*i f* ■*titti*t ** nrwwt **t«t** <■ 
tn* t***Hi***t *** mfti**t 9 oca dim u* uh. if ncs it 

NHKUItM, OCt ******* 1* f*f*f**1 f*Ct*f 1*1*9 **4 tft**. If 
MMtMfy. >f Wm tt fWMt 1fttttt1**t1*» *f C*B*1t1*t. 

V* ftrMi 1ftftftf«tt1*» tf m *f* t»*ltl** ft t wit rt ** fa tto 
mm MrHfir tlf *tft*r toftltlfttt, ***** tUM • «n*t*1 *t 
tlltflnf tf* tltcrfofitftft* *My ft ft* t»*J*ct tt MMMlla 
frtatt. 
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vii, majq* compliance-amp mmmnr initiatives 

A. statt Hlghtr Education Systtas 

In lWand 1970, tht Dtpartatnt of Htalth, Education and Wtlfart 
(OH EM) found that 10 statt*, prtvlously rtqulMng stgrtgation 1n 
public hlghtr tducatlon institutions by law or othtr Statt action, 
contlnutd to optratcMnstltutlons that bort tht vtstigts cf racial 
stgrtgation 1n violation of Tltlt VI. Thost statts wart asktd by 
OHEW to subalt stattwldt dtstgrtgatl on plans. All 10 stattt tHhtr 
falltd to rtspond or subaltttd inadtquatt plans, and DNCU did not 
inltlatt tnforctatnt action against thta as rtquirtd by Tltlt VI. 
As a rtsult of this and tht alltgtd failurt to tnforct THlt VI In _ 
othtr artas, tht NAACP Ltgal Otftftst and Education Fund brought 
suit against DHEW. This suit, now sty ltd Adtas v. Sail (dlscusstd 
1n Stctlon III), rtsulttd In tht strlts of orotrs tJ5aT"f0vtrn 
OCR's optratlons 1n this art*. Out to additional OCR.invtstlgatlons, 
tht nuabtr of stattt subjtct to thtst ordtrs, whtrt public hlghtr 
tducatlon systtas havt bttn found to vlolatt Tltlt VI has Incrtastd 
to 18. 

Prior to FY 1981 9 Arkansas, Florida, Ofclahoaa, Virginia, Gtorgia, 
and North Carolina (as to its coaaunity colltgt systta) had sub- 
altttd acctptablt statt systta <ttstgrtgat1on plans. South Carolina, 
ont institution In Utst Virginia, and thrtt Institutions 1n 
Missouri subaltttd acctptablt plans 1n FY 1981. Also 1n fiscal 
ytar 1981, North Carolina, which had bttn Involvtd 1n litigation 
on tht issut, a9rttd to an acctptablt plan for Its Statt Unlvtrcuy 
systta. Louisiana and tht U.S. Dtpartatnt of Justlct also agrttd 
upon an acctptablt plan for Its Statt hlghtr tducatlon systta 1n 
fiscal ytar 1981. In fiscal ytar 1982, D>lawtrt subaltttd an 
acctptablt plan to OCR, and Ktntucky subaltttd a plan that was 
acctpttd provls* *i11y. OCX ntgotiatlons with Ttxas and Ptnnsylvanla 
contlnutd througn- at fiscal ytar 1981 and fiscal ytar 1982. 
Although Involvtd 1n litigation with Maryland ovtr tht txttnt to 
which OCR aay \tis\st on a stattwldt plan, OCR r antwt d ntgotiatlons 
with Maryland 1n an attaapt to rtctlvt a stattwldt plan for dtstgrt gating 
tht Statt systta of hlghtr tducatlon. Tht Mississippi, Alabaaa, 
and Ohio casts wtrt rtftrrtd for tnforctatnt to tht Dtpartatnt of 
Justlct and rtaaln unrtsolvtd. (Tht Alabaaa and Ohio casts wtrt 
rtftrrtd in fiscal ytar 1982.) 

OCR has contlnutd to aonltor progrtss aadt by statts lapltatntlng 
acctpttd plans. Ntgotiatlons with Ktntucky, Maryland, Ptnnsylvanla, 
and Ttjfas havt focus td on inadttfuaclts OCR has found tHhtr 1n 
previously acctpttd plans or 1n propostd plans. 

On January 29, 1982, OCR provisionally acctpttd a statt-widt 
hlghtr tducatlon dtstgrtgation plan froa Ktntucky. Final 
acctptanct was prtdlcatad on tht coaplttion of a nuabtr of 
programs and activities to bt accoapllshtd by August 3 1 . 1982. 
Ktntucky subaltttd tht rtaalndtr of Its plan at tht tnd of 
August 1982. As of Stpttabtr 30, 1982, Ktntucky's subalsslon 
rtaaintd undtr t'tvltw. 
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In 1974 OCR accepted a plan fro* Pennsylvania. However, OCR con- 
cluded In January 1981 thafth«-plan-had not bttn fully Implemented. - 
Pennsylvania submitted a draft supplement to Its plan 1n October 
1981 and an addendum to the supplement 1n February 1982* OCR has 
found that neither document sufficiently corrected the deficiencies 
of the 1974 plan* 

On January 15, 1981, OCR provisionally accepted a plan from Texas 
until June 15, 1981 9 by which time Texas was to complete Its 
desegregation plan* A supplementary plan was. submitted on 
June 15, 1981, but OCR found U to be insufficient. Since that 
time, Texas and OCR officials have exchanged several documents 
and have net several times to attempt to devel op-en acceptable 
desegregation plan* 

On May 15, 1981, OCR Issued a letter of findings to the Governor 
of Ohio concluding that the State was maintaining Central State 
University as a school for black students and had failed to enhance 
the Institution. The State was asked to develop and submit to OCR 
a plan for further desegregation and enhancement of Central State. 
Because of the State's continued refusal to comply with Title VI, 
notwithstanding efforts by OCR to achieve voluntary compliance, 
the Assistant Secretary for Civil Rights concluded on February 18. 
1982, that voluntary compliance could not be attained and referred 
the case to the Department of Justice with his request that 
enforcement litigation be Initiated. 

In April 1978, OCR Informed officials of the State of Alabama that 
the agency would conduct a statewide review of higher education 1n 
Alabama under Title VI. OCR collected Information and conducted 
on-site Investigations regarding the senior level higher education 
Institutions in the State, lesed upon Its Investigation, OCR 
Issued a lettur of findings to the State on January 7, 1981. 
finding that Alabama had violated Title VI by falling to eliminate 
the vestiges of its formerly de Jure racially dual system of 
public higher education at Its 16 senior level Institutions. 

Through 1981* OCR engeged 1n discussions with Alabama concerning 
the actions the State should take 1n order to develop an acceptable 
plan for desegregation. These discussions failed to produce agree- 
ment on a plan acceptable to OCR. Consequently, on January 4, 1982, 
the Assistant Secretary for C1v11 Rights concluded that voluntary 
compliance could not be achieved. The case was rnfnrr^d to the 
Department of Justice to Initiate a lawsuit In Federal court to 
compel compliance. , 

The North Carolina State University system settlement remains 1n 
litigation. In March 1979. OCR began administrative proceedings 
against North Carolina,. In July 1981, OCR and the State agreed 
upon a desegregation plan which was filed and approved by tht 
U.S. 01 strict Court for the Eastern 01 strict of North Carolina as 
a consent order in settlement of a collateral proceeding filed 
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with that court by the -State 1n m attempt to tnjoln the OCT 
administrative proceeding The adoption of the desegregation plan 
also resulted 1n OCR's Moving to dismiss tht administrative pro- 
ceeding. The Adams plaintiffs unsucctss fully attempted to haw 
tht North Carolina settlement enjoined 1n tht U.S. District Court 
for tht District of Columbia. 

Finally, with regard to tht Maws court and Mghtr education system 
desegregation, tht plaintiffs, In Hay 1962, flltd a Motion for 
Furthtr RtHtf alleging that OCR was monitoring icctpttd plans in- 
adequately and falling 'to employ Its own pubHshtd Crlttrla 1n 
accepting statt system desegregation plans. *~" 

Intercollegiate Athletics 

In October 1960, OCR began to' resolve long-standing complaints 
alltglng stx discrimination 1n Intercollegiate athletics programs 
at colleges and universities. Prior to this, OCT had not resolved 
Intercollegiate athletics complaints because of tht nted for further 
policy guidance on Investigating these types of cases. Guidance 
was Issued 1n December 1979 and training was conducted beginning- 
In early fiscal year 1981 to prepare regional staff to Investigate 
the complaints-. Training was also provided to assist the* in 
analyzing the data collected during Investigations and 1n assessing 
whether Institutions provide students of both sexes with equal 
educational opportunities In Intercollegiate athletics programs. 

On April 21, 1981* OCT Issued Its first Intercollegiate athletics 
letter of findings (LOf) to the University of Akron. The Investi- 
gation found that the University discriminated against feaale stu- 
dents 1n the operation of Its athletics programs. In announcing 
the Issuance of this LOf, Secretary Bell stated that this case 
marled the beginning of a more flexible approach to resolving 
Title IX civil Mqhts problems found 1n Intercollegiate athletics 
programs. As o;iscussed 1n Section VI, using this procedure, OCT 
emphasized correcting Title IX problems by providing Institutions 
an opportunity to eliminate any Inequities found before formal LOFs 
are Issued. OCR has successfully used this technique at numerous 
postsecondary education Institutions. 

OCR focused Its efforts 1n fiscal year 1981 and fiscal year 1982 
on Investigating the accumulated complaints rather than on Initiating 
new compliance reviews. In October 1980, there were 136 open Title IX 
Intercollegiate athletics complaints. Between October 1980 and 
October 1981, 58 cases were closed. In October 1981, there were 
113 open athletics complaints. Between October 1981 and October 
1982, 59 cases were clostd. Of tht 117 casts closed during the 
two years, 105 were substantive case closures (I.e., a finding 
was made on the merits of the complaint) of which 86, or 
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82 ptrctnt, wtrt clostd with correct 1vt Action taken. Twelve 
casts were a<*1n1 strati valy clostd during this period for reasons 
such as itck of Jurisdiction. ^ _ 

In FY 1982 Oa conducttd a review of tht Dtce-ber 1979 Policy 
Inttrpretatlon conctrnlng T1tlt IX and Inttrcol letfatt athlttlcs. 
Tht review pro J tct wis undtrtaktn it tht direction of tht 
Presidential Task Forct on Rtgulatory RtHtf and rtsulttd 1n tht 
drafting of a proposed rtvlstd Tltlt IX Intercollegiate Athletics 
Policy Inttrpretatlon. 

OCR ftlso devtloped ft guide for.vrltlng LOFs 1n TUle IX Inttreol- 
legUta athlttlcs casts for regional staff. Tht guldt 1s ft 
supplement to OCR's Interim TUlt IX Inttrcolleglatt Athlttlcs 
Investigator's Manual. Tht guldt dtscrlbts tht typt, scoot, and 
analysis of 1nfontat1on that should bt Included 1n an I OF. 
Additionally, OCX provided ttchnical asslstanct to colleges and 
universities throughout tht country to tnhanct thtlr ability to 
prevent and resolve civil rights problems 1a thtlr athlttlcs 
program. 

OCR's TUlt IX Jurisdiction ovtr discrimination 1n Intercollegiate 
athlttlcs was conttsttd by tht University of Richmond. Tht 
University, Uka virtually tvtry othtr tducatlonal Institution 1n 
the country, receives no Ftdtral funds earmarked for athlttlcs. 
In University of Richmond v. Btl II . 543 F. Supp. 321 (E.G. va. 1982) 
tht Court found that (1) Ftdtrifstudtnt aid (t.g., Ptll grants) 
1s not' "Federal financial asslstanct" to tht Univtrslty and 
(2) tvtn 1f 1t wtrt "Ftdtral financial asslstanct," 1t 1s not assls- 
tanct recti vad by what the Court calltd tht "athlttlcs program." 
Tht Court concluded that OCR has no Jurisdiction to 1nvest1gatt 
the complaints received, and tnjolntd OCR from 1nvtst1gat1ng any 
Institution within tht Judicial district, prior to a showing 
that tht narrowly defined "program or activity" at Issue received 
direct funds, txcludlng student aid. This prohibits OCR fro* 
investigating virtually all TUlt IX 1nttrcolltg1att athlttlcs 
casts, as wall as many othtr casts, In the Eastern District of 
v1 rglnla. 

The decision directly afftcttd negotiations with tha Colltgt of 
W1 1 1 lawa and Mary regarding problems found In Its athlttlcs program. 
Sastd on tht Richmond decision tht Collegt dtcllntd to partldpata 
In furthtr ntgotlatlons with OCR. As ft result of tht Injunction 
against OCR and the decision of ,tha Department not to ftpptftl the 
decision, tht cftst was closed without rtsolutlon. 
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C. Vocational Education 

OCR continued 1n fiscal year 1981 and fiscal year 1982 * comprehensive 
approach 1n enforcing the dvll rights laws as they affect vocational 
education. Rational compliance staff 1n the two-year period 
1n1t1attd $6 onsitt reviews of secondary and poststcondary fadlHIts 
operating vocational program. At the sane time, regional staff 
undertook the oversight of State agency compliance progress required 
by the Department** Vocational Education Guidelines. Issued 1n 
1979. the Guidelines hold tacn State vocational agency responsible 
for adopting and Implementing a compliance program to prevent , 
Identify and remedy discrimination on the basis of race, color, 
national origin, sex, or handicap 1n those vocational education 
facilities 1t directly operates, as well as those operated by 
school systems under Its jurisdiction. Authority for requiring 
State agencies to develop this compliance program 1s derived from 
the Federal Regulation Issued pursuant to Title VI of the C1v1l 
Rights Act of 19*4. The Regulation authorizes the Department to 
require States to submit methods of eom1n1strat1on affecting their 
compliance with the law. 

In fiscal year 1981, nearly all States had submitted Methods of 
Administration (HOAs), and by the close of fiscal year 1982 OCR 
had received and approved Hethods of Aom1n1 strati on statements 
from each of the SO States and ,5 other jurisdictions (e.g., 
territories) required to submit them. Although the HOA requirement 
applies only to Title VI, the HOAs of all States but one Included 
provisions for extending their compliance programs to Issues 
covered by Title IX and Section 504. OCR has prepared proposed 
revisions to the Title IX and Section S04 regulations which would 
authorize the Department to require States to submit vocational 
education HOAs relative to compliance with those laws. 

During fiscal year 1981, the Assistant Secretary for Civil Rights 
assigned OCR regional offices the responsibility for reviewing 
the HOA of each State and evaluating the State's performance as 
described 1n the Annual Civil Rights Report submitted on July 1 
by each State vocational education agency. All State HOAs hav« 
been approved by the Assistant Secretary for Civil Rights on the 
recommendation of the respective regional office. The HOAs were 
reviewed for conformity to OCR specifications Issued 1n 1979. 
Under these specifications, each State was required to show how 
It would organize Its staff and manage Its enforcement program. 
It was required to describe how it would provide for a desk audit 
review of at least 20 percent of all facilities each year (to 
Identify those 1n possible noncompliance) and for onslte reviews 
(at least S percent each year) of those facilities that appear to 
have a high probability of noncompliance. States were not required 
to Investigate complaints. 



ERIC 




232 



Tht 1981 Annual Rtports Indicated that »tny Statt agencies were 
unctrtaln as to thtlr responsibilities undtr tht guidelines and 
the HOA. As a result, a technical assistance contract was awarded 
to tht American Coalition of Citizens with Disabilities to train 
Statt staffs to meet thtst responsibilities* In 1982, 1n a series 
of six three-day training sessions, Statt staffs wtrt instructed 
1n tht «ost effective proctdurts for Identifying possible non- 
compliance, conducting rtvltws and investigations, and providing 
technical asslstanct. 

A summary of tht Annua T Rtports for 1981 and 196J. showed that 1n 
this two-year period, Statt agtncy staffs completed sort than 
5,000 desk audits, conducted more than 1,200 ensue rtvltws, and 
stnt some 850 Ittttrs of findings citing possible noncompliance 
(Tht total number of publicly. operated vocational facilities 
over which Statt agtncits have jurisdiction approximates 11,000.) 
More than 40 States provided technical assistance to thtlr 
subredpltnts 1n tht for* of training and consultation* 

In 1983, OCR plans to continue Its monitoring and support of Statt 
compliance enforcement programs, to increase Its Investigative 
activities and to expand Us technical asslstanct to States and 
subredpltnts. In coordination with Statt agencies, regional 
offlces.wlll continue to conduct otislte compliance rtvltws 1n 
vocational facilities not yet scheduled for review by tht States* 
Technical assistance has been Requested by nine Statt agencies, 
and will be provided by OCR htadquarttrs staff and OCR's Regional 
Technical Assistance Staff. Headquarters staff 1s analyzing 
the need for a data-collection procedure to furnish regional 
offices with vocational program enrollment statistics by race/ 
ethnicity, sex and handicap. This data will assist regional and 
Statt compliance staff 1n Identifying those vocational facilities 
that continue to have possible compliance problems. 

Employment Discrimination 

Prior to the Supreme Court's decision 1n Worth Haven Board of 
Education v. Bell _ , 102 S.Ct. 1912 (1982), several lower courts had 
concluded thaFTTtlt Ix's prohibition against stx discrimination 
did not txtend to tht employment practices of Federal fund recip- 
ients. Consequently, those courts Invalidated tht Department's 
regulations governing employment discrimination, eventually forcing 
the Oepartment to suspend enforcement of these regulations pending 
the Supreme Court's ruling on their validity* 

In North Haven , the Supreme Court upheld OCR's Jurisdiction over 
employment "pursuant to Subpart E of tht Department's Title IX 
regulations (34 C.F.Ri §§ 106.51-61). Tht Court rejected the 
argument adopted by some lower courts that simply because Title IX 
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w*s Intended to parallel the general discrimination prohibition 
of T1tlt VI, the limitation on employment coverage contained 1n 
Section 604 of T1tlt VI applied to T1tlo IX, Specifically, the 
Court held that Tltlt IX 414 not incorporate tht T1 tit VI employ- 
ment limitation and reed tht languaet of Tltlt IX as covering both 
students and employees. Tht Court concluded that tht ttm 'persons, - 
ts ustd 1n Stctlon 901 of Tltlt IX, implicitly covtrtd both students 
and employees end that* unltss tht legislative history supported 
t contrary Interpretation, tht statute wit bt given Its comn 
meaning. Tht Court carefully analyzed both pre-e*.actmtnt and post* 
enactment ltglsletWt history of Tltlt IX end found that tht legis- 
lative history did not' warrant disregarding tht common meaning of 
tht statutory prohibition* _ 

Shortly afttr tht Worth Haven decision was rtndtrtd, tht Assistant 
Stcrttary for Civil Rights requested that regional offices immtdlattly 
begin processing Subpart E tmploymtnt complaints* As. a consequence, 
OCR's caseload has Increased significantly. According to the fig- 
ures compiled by OCR as of November 30, 1982, approximately 1,606 
complaints which appeared to have Title IX employment discrimination 
allegations ware screened, and 347 complaints either had been 
reactivated or merited further consideration. 

The Worth Haven decision has had a similar impact on OCR's enforce- 
ment of Section $04 tmploymtnt actions, Tht Oepartmtnt's employment 
regulations promulgated under Section 504, which prohibit recipients 
from discriminating 1n employment on the basis of handicap, parallel 
Subpart C of the Title IX regulations. (See Subpart ft of tht 
Section $04 regulations, 34 C.F.R. U 104.11-104,14,) After stvtral 
United States Courts of Appeals concluded that Subpart ft of the 
Section 504 regulations was Invalid— following an analysis similar 
to the one used by courts to Invalidate Subpart E of the Title IX 
regulations— OCR suspended tnforcamtnt of S"^part 8. 

The Supreme Court's legal analysis 1n Worth Haven , which led the 
Court to upholft tht validity of Subpart E, significantly strenghtens 
tht argument supporting tht validity of Section S04's parallel regula- 
tion. The fact that the general prohibition of Section 504 was 
Intended to parallel Section 601 of Title VI does not necessarily 
«ean that Section $04 was Intended to Incorporate the Section 604 
employment limitation. Indeed, two United States Court: of Appeals 
have upheld the validity of Subpart ft of the Section $04 regulations 
by applying the premise for statutory Interpretation enunciated 
by the Supreme Court In Worth Haven , (See La Strange v. Consolidated 
Rail Corporation , 687 F,W 767 (3rd C1r, 1982) petition for cert * 
riled wo, B£gS? (U.S., Wovtmber 22, 1982); Jones v, MttropoTTETn 
Mante Rapid Transit Authority , 681 F.2d nTfTTlth Cir. 19M).J 
Nonetheless, with respect to section $04, the adverse Judicial 
decisions that were rendered prior to the Supreme Court's decision 
1n North Haven remain the law In the circuits 1n which they were 
rendered. 
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With a petition for certiorari ponding In U Strtnoo. and i sp;it 
In the circuits on the section 904 — pl o ya e* ! mm. It 1i qulta 
lUaly that tht Svkm Court wfll or** certiorari, OCX has, 
therefore, developed an 1nter1u onfsreoaant policy sending a 
final decision by tho Suereee Court on oaployaoot coverege tmotr 
Suction 904. OCX has reactivated fell enfoixeaent of Subpart I 
within ill jurisdictions 1n which tho controlling United States 
Court of Appeals hot either specifically eeaeld general oaployaont 
coverage under Suction 904, or not addressed tho Issue* woerr 
Federal appellate courts novo token a llarlted view of Suction 
504*« eaployveet coverage, OCX • nut adapted on Intorlu eufercaaent 
policy, This policy units Investigation U ceapJalnts whuro tht 
alleged discrimination trim In a pregraa or activity roculvlnf 
Federal funds for too purpouo of providing aaployaent, or whurt 
tho alleged oapl oy a ont di serial notion eight novo o dlscrioinotory 
1 enact on studont otnoflciirtos. These conditions parallal 
thesa lapesod by Soctlon 904 of Title 'Vt. As a result of this 
inturla policy, OCX's workload has also increased. OCX figures 
as of uj ovo a bo r 30, 19*2, Indicated that as aony as 794 ceaplalnts 
which a oo o aro d to contain Soctlon 904 oaployaont allegations woro 
scraouod to dotoralno whether further Investigation or othor 
unforcoaont activity was apKoprlata. 

VIII. RE6UUTI0M PEFOgj 

[n Fobruary 1991, rrosl^nt Hasan promulgated Eiecutlve. Order 12211, 
designed to Voouco tho burdons of oxlstlnf and future regulations, 
increase agency accountability for regulatory actions, provldo for 
prusldontlal ovorslfht af tho regulatory process, oinlalio duplication 
and conflict of regulations, and insuro well*reasoned regulations.* 
In accordanca with tho goals of tho order, tho Offlco for Civil 
Rights, In coordination with tht Ouportaont's Division of Regulations 
nanageatnt, sot up a progrea to nonage tho rovlow of currant rooula- 
tlons, tho promulgation of change* 1n those regulations, and tho 
issuance of any. now rooulatlons* 

Tht keystone of OCX's regulations rtvlow prooraa has been to reduce 
tht burden of tho existing and proposed rooulatlons on recipients 
without compromising tht rlohts of participants In and bonoflclarlos 
of tho recipients* programs, and to tnsurt that thoso rooulatlons art 
cltarly within tht authority delegated by law and art consistent with 
congressional Intent. 

The Offlct,for Civil Rights enforce* throo sets of rogulatlons 
which prohibit disc rial nation 1n programs rtct1v1n9 financial 
assistance from tht Dopartaont of Education; on tht basis of raco, 
color or national origin (34 C.F.R. Part 100), cm tho basis of 
handicap (34 C.F.R. Part J04), and on tho basis of sax (34 C.F.R. 
106), T1 tit VI of tho Civil Rights Act of 1994. Suction 504 of tht 
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Rehabilitation Act of 1973, if* Title IX of the Education *en<*ents 
of 1972, respectively. Procedural regulitlons for formal administrative 
enforceuent activity Implement ill three statutes (34 C.F.R. Part 
101). OCX It lite In the process of promulgating regulations covering 
iff dlurlmtnatlon, is required by the Age D1*cr1«1nit1on Act of 197S 

(SOW S«€tl0H VI). 

TTw regulatory review process which begins with OCX's review of o 
targeted Is two in* rocom mini atlon for or against regulatory change, 
includes tho opportunity for interested arsons In tho Department to 
comment, end concludes with review by tho Secretary of Education. 
7)it Department of Justice, which has coordinating responsibility for 
civil rights compliance activities under Executive Order 12250, and 
tho Offlco of Heniiom i nt and budget, which hos regulatory oversight 
responsibility pursuant to Executive Order 12292, musC approve oil 
Unices of Proposed Rulemaking {mm) is woll is final relations. 

Tho primary reguletery reform activities undertaken by OCt In 
Huso I iro described bolow ind iro classified by tho appropriate 
regulatlon(s). 



• OCR completed a review of the Tltlt IX regulation prohibiting 
discrimination on tho basis of sti 1n tho application of rults 
of epponwct, or dross coda. Tho flml regulation revoking 
tho provision was published In tho federal Holster on July 28, 
1912 arrt hod an effective date of September T7 7TUZ. 

- OCR reviewed the 1979 Title IX Policy Interpretation on tutor, 
col lof late Athletics and has Identified provisions thet~*ou1d 
benefit from clarification. OCR has received substantial Intra, 
departmental comments on the policy interpretation. OCt 1s 
considering those comments. 



- OCR reviewed the Title IX regulation which specifies the minimal 
requirements a recipient oust «oet 1n issuing an initial notlfl. 
cation of us policy of nondiscrimination. OCR prepared an nprm 
revoking the requirement for newspaper publication. Tht NPRH, 
which has undergone two rounds of Intredepartmental clearance, 
1s being reconsidered In light of the comments from other 
offices. 

Section; 504 : ' 

Pursuant to Its responsibility under Executive Order 12250, the 
Department of Justice 1s considering the need for new guideline* 
to assist othtr Federll agencies In evaluating their current 
Section 504 regulations. OCR has deferred all regulatory rtvlow 
activity on the substantive provisions of this Department's current 
Section $04 until the Department of Justice determines whether further 
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guidance to Federal agencies 1s required or nttdtd. If tht Depart- 
mnt of Justlct provides ntw guidance, OCX will detenrtne whtthtr 
tht guldanc* suggests tht nttd for any aod1f1ctt1on of this 
Departments currtnt Stctlon 504 regulations. 

Title V!,: 

- OCR 1s considering a proposal that would senre as a basis for 
requiring rtdpltnt school districts to provide sptcial Untrue 
t on to national origin group students of no or 1l«1ttd English 
speaking ability. (Tht Stcrttary withdrew a ^proposed Language- 
Minority m>rk on Ftbruary 2, 1981.) — 

Hultlplt Rtgulatlons : 

- OCR, togtthtr with tht Offlct of tht Gtntral Counstl, revlewtd 
tht dtf1n1tlon of "Federal financial asslstanct." Proposed 
amendments to tht regulation clarify that tht Guaranteed 
Student Loan Program and tht Auxiliary Loans to Assist Students 
Program fall within tht statutory exemption for contracts of Insuranct 
or guaranttt. Tht KPRM also would make tht dtflnltlon of 

tht torn 'Federal financial asslstanct' consistent 1n all thrtt 
rtgulatlons. It has bttn forwarded to the Department of Justice. 
OCR is awaiting disposition. 

• OCR drafted an 1PRM to attend tht Title IX and Section 504 regula- 
tions to include a provision that State agencies offering or 
administering vocational education program must include 1n 
their applications for continuing Fedtral financial assistance 
'•ethods of edmln1 strati on* that give reasonable assurance that 
the Statt agency and Its subreclplents will comply with these 
statutes. OCR has rtcelved soot Intradeoartmental comments, 
but is awiltlng all consents to Make a complete reply. 

Final regulations implementing the Age Discrimination Act of 1975 
have been drafted and circulated for comment In tht Department. 
OCR Is awaiting the comments fro* the Office of the General Counsel. 
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. TECHMCAl ASSISTANCE 

A - Policy QbJtctlvts of Ttchnlcal Assistance 

I'r^Sltil a$$1$Unc4 ( TA) 1s tsstfttUI part of the civil rights 
coapllaac* program. Its purpost 1$ to htlp rtclpltnts of Ftdtral 
aid to comp y voluntarily with tht dvll rights laws In tht most 

^ OCX staff In OCX's ttn rtglonal offlcts and through contracts 
HSiwEilT? J^organlwtlons. Most ttchnlcal asslstanct 
actlvlt ts Involvt training and on-sltt consultations dtslontd 

^^"•J^r 5 th f t 4 h1ndtr wluntary compliant and to dtvtlop _ 
rtclpltnt probi ^solving skills. 

Ttchnlcal asslstanct, thtrtfo.rt, co»p7t«tnts compliance actlvltlts 
and txttnds tht ran9t of OCR's Infractions btyond thost rtclpltnts 
C ?! t n?J ,1r !f t1y b ? a c0 ^ u,n ! Invtstlgatlon or compllanct 
2£?a. JL?L ?I!^ VOl !^ t4 ^ compliance tht ttchnlcal asslstanct 

]009 ttr " to Institutions, btntf Idarlts, 

IS ?! * PWtntlng discriminatory practlcts 

?l2J?!7tt ,n " lMtlft « tht »^d for costly and tlmt^onsumlng 
invtst 1 gat ions. 

OCR's ttchnlcal asslstanct program takts two forms: 

" Asslstanct rtlattd to Invt rtlgttlon of a sptclflc compla int or 
cono uct or a comotianct ™«< ^\Tu r ^ nnMry 

9 ^?J!:. C0 " pni ? ct "!«°""1oiis. *<« all othtr cast sptclflc 
activities normally undtrtaktn by rtglonal off let staff In pur. 
suit of what has traditionally bttn rtgardt<f as OCR's tnforct. 
•tut rtsponslbllltlts. [Stt discussion of prt-LOF stttltmtnt 
Early Complaint Rtsolutlon and Compliance Honltorlng.] 

" As> !?! an " no ? f « 1 « t «' t0 tht Invtstlgttlon of a particular cast 
or ih t conduct of a coy Hanct rtvitw . T hU mmm/«,,rl u ,u« 
H n«icto to, conftrtnets, training workshops, mtttlngs, 
consultations and rtsponsts to Inqulrlts. Such asslstanct 1s 
dtslgntd to communlcttt civil rights compllanct Information 
not rtlattd to a sptclflc factual conttrt arising from a com- 
plaint or compllanct review. 

In providing tht latttr typt of ttchnlcal asslstanct, OCR has 
utilized Its own staff, both In headquarters and tht regions as 
well ai outside contractors. 

*• Rtglonal Ttchnlcal Asslstanct Program 

Thtmajor focus of OCR's rtglonal ttchnlcal asslstanct program 
(outsidt tht conttxt of casts or compliance review*) has bttn 
tht provision of Stctlon 504 ttchnlcal asslstanct to Department 
of Education rtclpltnts. Actlvltlts havt varied across rtglons 
reflecting unique rtglonal characttrlstlcs. prlorltlts and 
resourcts. 
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During fiscal year 1961 and fiscal year 1962. approximately 94,690 
people were reached through conferences, on-site visits and workshops 
9lvtn by OCX's regional technical assistance sUff. The staff 
Identified costeffectlve strategies for Section 504 compliance 
and provided up-to-date policy Information, resource materials, 
and Information about related Fedtral and statt legislation affecting 
the civil rights of prottctod groups. 

The following tablt reflects the impact and scope of OCR's regional 
tsshMcel assistance staff activities during fiscal year 1961 and 
fiscal year 1982. — 

Re)1onal TA accomplishments for fiscal year 1961 a*d fiscal 
year 1962 by target population 



RESPONSES TO 
REQUESTS FROM: 


FT 1961 


FT 1962 








EO Recipients 


4457 


5242 


CD Components 


459 


393 


State/Local Governments 


2101 


1665 


Consumers 


3490 


3310 


Federal Agendas 


1495 


661 


Other 


1417 


488 


Total s 


13419 


11999 



Ourlng fiscal year 1983 regional technical assistance will extend 
to the area of non-case specific technical assistance to Include 
all regions 1n the provision of technical assistance under Title 
IX and Title VI. as well as speclalUed TA training and rtsearch 
to support regional compliance operations. 

Technical Assistance Contracts 

OCR also administered a number of technical assistance contracts. 
Although OCR's technical assistance contract budget had been 
sharply reduced {FY 1980 • $8. 700.000. FY 1981 • $5,248,289. 
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FT 1*2 • *S5»,S8), OOl *ti talt tt tftlM Us ttdmicJl «ssm- 
•net ctntract prtftm tfvrlitf FT Iff) btyttd Stctlwi S04 tt tacit* 
Tltlt VI «** Tltlt tX Itmt, 

CMtrict KOfrtt mutt art stltcttd on Iht tost* tf OCX's tanuil 
Ottrotltf Mik, H^t Ctttroct tffortt, rtct— wlstltftS by OCX «nd 
CD stiff, •«< ottlytls tf etttltm vtrtltttf tfiU. Tfct ftllowltf 
mutt tort ttdrttstd ihrm+ tht ust of FT 1W ft*#t, 

- titJttr BgttlfJ Oott i rttttlt, In stittt tbot htd dtttfrttotltt 
|Kn tccttEtTty KIT ISt<5ftrocttr OrrtTottd «*d !^l««(tt< — 
ttctalCil ofttlsUtct prtjtcts tt fctlp rtttt Mffctr tttcttltt 
officuis i^iMtt tht putt, llit ttdwicti ossistttct 

tacit** tn-Utt Itttrtctlt**, 

- rrtftttltg tf gtjlttt jWOl SfWggt* t*t ctttrtcttr prtttnttd 
ttt vtrtshttt tut trtMrtf i brtchtrt rtr Institutions tf lilfhtr 
tOucttlt* «*ic* ft* stautl Htrt statu t undtr Tltlt IX tf tht 
Cttcotlt* M wHn ftt tf im. 

- Hit tf Cltcttd OfflcUU It l—lfttlnf Stctlt* 504 , 
Stent* 904 ttcMiuti ossistonct wtrtsntts wrt ttit for My on 
tut ctur.ty officii* It ttch tf ttt ttt CO rtjltftf ; 500 ptrstt 
Uyt tf follt*-up ttchnlctl ittHUnct ttrt iftvldtd on Section 
$04 Ittltttntttltft, 

- EqmqI Opportunity In VtCtUtfttl Education, Troltltf ond ttchtl- 
col ossmonct *ts prtvittt tt iio sutt Educuit* Aottcy 
offlcUU It ordtr to osslst thta It tdtltlttorltf Stctltt Tl-lf 
(ovtrslfht rtspttslbllltlts) of tht OCX Vtcttltttl Education 
Guldtltatt, At dtfUttttl otjtctlvt tf IMS tro cu rfott tos 

tht dtvtlotatnt of o ttcluilctl-mlstotc* Mtatl tt mitt tht 
SEAs In cotplylnt, wHh tht rtqulrtattts tf tht aildtllnts, 

- lolt Of ItntflCUHt* In Htlplnt, XtClpltntS Cottly with 
Stciioo W, Uwdtr this contact, tVsaitt citutts mrt 1«- 
ForW of iKtlr rlthts ltd rtspttslbllltlts undtr Stctlon 504 
to teitlt tht* to mist rtclplotts In tchltvltf voluntary 
eavtlUnCt, Ovtr 3000 dlsobltd ptrsons, parous of dlssbltd 
Studies, snd rtprtstnutlvts of dlssbltd ptrsons In CD'S ttn 
regions wtrt olSO trotatd, 

• Ttcbnlctl AsSlSUnct to HUh»f FiwcttlQt Intt1tut1ont on tht 
itttniiot of lUCk ^tudtntt^ Ttchwtcti WUUnct *•% ?r 0**4*4 
to prWoaintntly imUt Institutions tht rtttntlon of bl*Ck 
stuttnts. In oddltlon, o totol of 800 ptrtlclptnts «trt trolntd 
In ttn rt^lOAOl workshops «nd follow-4Jp ttchnlctl osslstonct 
v«s provldtd to oovlnlstrotort knd stiff In hlohtr ttvcttlon 
institutions, to InCrtOSt tht Institutions* Ability to rtttm 
ond 9r0du«tt bUck Studtnts, 
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• N»ncU1f*Hr+nt tnforootlo* Centers end Issue* Affect loo, the 
Mace t; on tr niXKMHj CMUr^ and Tout;* . Jfm contractor wit 
reeolred to develop radio end television ejineuftceaents to explain 
the Special preeleeo facing hanoi c oo p ed Stodentl; to (wit parent 
Information centers for handicapped children to convey Inforua- 
tie* reft rtlln$. the e#u<«tle* af Mndlca aoajd students to various 
troops: and to develop print ads for aedle aeneeers for use In 
educating tJto eeaeral public to the special prooloat foclrvf 
handicapped children. 

* Accost Cootorr TW center provided a specialized technical 
mreraetie* oM assistance resource to CD on* ether federally 
funded recipients, on cost offset 1 to approaches to tho removal 
of architectural barriers when necessitated by Section boa. 

ggjAM OP FY mi gCWttlCAL ASSISTANCE COgTUCT ACTIVITIES 



Training Workshops 



Access Ctntor Clearing House 
TOTALS , 



jocJpTonts 

Title V! - $$22,2tt 
Title » - 52*,0SA 
Section S04 - 8S5.377 



S2.753 
S2. 946,075 



beneficiaries Total 

J szz.m 

521.058 

$2,250,214 3.10S.511 
«ae.$01 
SOO.000 
52.000 104.753 

S2.302.2U S5.248.28g 



Olrtct Technical Assistance 48*. 591 

Co-funded Interagency Projects 500,^00 



Projects funded with FY 1982 technical asslstaoco resources 
addressed the following issues: 

• Technical Assi s tance to local Education Agencies (lEAs) and State 
Education Agencies (SEAs) on the Qyerrepresentatlon of Biack 
Students in classes for tht tduc^pio Plant ally Retarded jE!W) . 
Tt* purpose of this contract was to design and conduct a series 
of IS workshops for a total of $00 administrators and staff of 
UAs and SEAs. and develop a paaphlet on tho proolea of overrepresen - 
tat ion of black students in classes for the educable mentally 
retarded. The contractor Identified alternative educational 
practices, analyzed these practices, conducted workshops. a*2 
developed and distributed a peaphlet on alternative ed**utlonal 
strategies, evaluation and assessment practices. 
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• Tht Admission and jfrcniltmtnt of Hi titles to 6raduttt and 
professional Schools^ Tht purpost or this contract Ms to 
design and impitmtn? a technical assistance plan to provide 
guidance to graduatt and professional schools on tht rtcrult- 
msnt, admission, and provision of financial assistance to 
Minority students. Tht contractor conducttd ttn training 
workshops for a total of 600 participants and dtvtloptd a 
120 paot pamphlet. 

SlJttARY OF FY 1982 TECHNICAL ASSISTAHCC CTWTRACT ACTIVITIES 

Recipients Btntfldarlts Total 

Training Workshops Tltlt Vi - $518,047 . $518,047 

T1t1t IX - 21 ,475 21 ,475 

HateMals Distribution 10.000 1 0,000 20.000 

TOTALS 1549,522 $10,000 $559,522 

FY 1981 $2,946,075 $2,302,214 $5, 248, 289 

FY 1982 549.522 10,000 559,522 

TOTALS FY 1981 AND FY 1982 $3,495,597 $2,312,214 $5,807,811 



In fiscal ytar 1981 and fiscal ytar 1982, more than 8,651 ptoplt 
received training through OCR contracted workshops. In addition, 
an estimated 21 ,628 people wtrt provided training and technical 
assistance information through follow-up technical assistance 
activities. Technical assistance Informational materials disseminated 
by OCR wtrt received by approximately 400,000 recipients, beneficiary 
organizations and others. 

0. Management of Technical Assistance Contracts 

During; f1 seal year 1981, OCR developed and Implemented a comprehensive 
work plan to monitor more effectively the Implementation and 
completion of technical assistance contracts. The work plan 
emphasized an aggressive Project Officer monitoring role and 
Included special guidelines for carrying out required activities 
as specified 1n each project's Statement of Work. 8y the close 
of fiscal year 1982 these efforts had resulted 1n a savings to 
the government of approximately $393,500. 
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These contract cost inductions resulted from OCR Project Officers': 

- clost work and frequent contact with tht contractors' projtct 
managers, which eliminated pottntlal problems and costly dtlays; 

- termination of activities not achieving their Inttndtd objectives; 

- vigilant atttntlon to all dlrtct and Indirect charges billed on 
vouchers, to tnsurt tht accuracy, reasonableness, and approprl- 
attntss of tach Item, as wtl 1 as to correct computational errors; 
and 

. constant encouragement to contractors to use the most cost- 
effective Methods and logistical planning, such as 'suptr-savtr" 
coach airfares, and moderation 1n hotel room, food, and ground 
transportation conference costs. 

In addition, staff developed and Implemented a contractor evalua- 
tion procedure, which enables contract monitoring staff to assess 
the overall performance of each contract on a step-by-step basis. 
Tht Information resulting from this procedure was helpful In 
ensuring high quality performance and has also been helpful during 
the contract proposal technical evaluation and award processes. 

E. Technical Assistance Activities with Other Parts of the Department 

OCR also worked closely with selected program offices within the 
Department on the civil rights Implications of their program 
activities. To Increase the exchange of Information and coordi- 
nation with other technical assistance programs 1n the Department, 
OCR met several times with the Title IV dvll rights training and 
technical assistance program and with the National Diffusion Net- 
work. (The Title IV program has assisted school districts 
implementing desegregation plans, by providing grants to the 
districts themselves for technical assistance and training, as 
well as to'State education agencies and training Institutes. 
The National Diffusion Network pubUcUes exemplary educational 
programs and awards dissemination grants to program developers 
and to State facilitators to help educators Identify and adopt , 
exemplary programs.) An Important emphasis 1n these meetings was 
an attempt to Identify model educational programs that could be 
used to support dvll rights compliance objectives. 

Another form of Intradepartmenttl coordination OCR carried out 1n 
fiscal year 1981 and fiscal year 1982 was to conduct joint activities 
under memoranda of understanding with the Office of Special 
Education and Rehabilitative Services (OSERS) and with the Office 
of vocational and Adult Education (OvAE). With OSERS, under an 
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OCR funded and Jointly Managed contract, wort shop t were conduct td 
for OCA and OSCTS staff, school district supc' .tendtnts, sptclal 
education coordinators, and tht staff of Region 1 Resource 
Centers fundtd under P«L« 94*142* The workshops txplalntd how a 
nuaber of local tdocatlonal agencies had .1ap1 -vented aderiM strati vt 
options for placing handicapped studtnts 1n tht least restrictive 
environment* 

with 0VA£, OCR's actWUIts centered on 1eple*ent1r>g OCR's Voca- 
tional Education Guidelines. OCR and OVAE developed and dls- 
sealnetad procedures to help Statt vocational tducatlon toendes 
develop and lepleewnt Methods- of adnr1ni**rat1on~{HOAs) to carry 
out tht Guidelines, ovAE thtn htlptd OCX review and approvt tht 
Statt HOAs. In addition, under an OCR ttchnlcal assistance con- 
tract, Stttt a9tncy staff wtrt tralntd to dtvtlop effective over- 
sight skills to aaet thtlr responsibilities: to select local 
vocational tducatlon agencies and schools for rtvltw; to conduct 
on-site reviews; to negotiate and Monitor compliance igroomentS; 
and to dtvtlop and lapltatnt a ttchnlctl asslstanct program for tht 
Guidelines. 

Further, during fiscal ytar 1981 and fiscal ytar 1982, OCR reviewed 
and cantnttd on 285 program regulations for thtlr cW1l rights 
Implications; strvtd on a Departmental task forct to prtpart for 
tht Vocational Education Act reauthorization; coordlnattd tht 
dtllvtry of Its ttchnlcal assistance with tht Titlt IV program; 
and consulttd with tht Women's Educational Equity Act Program 
and tht Department's Special Concerns Staff on Issues of Mutual 
Interest, 
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MAJOR PROGRAM HAHA6EHCHT IWITIATIYES 

The coitplex nature of OCR's enforcement responsibilities requires the 
development and Implementation of sophisticated management systems to 
ensurt that program and policy objectives are met In a manner that Is 
cost-effective and protects the rights of minorities, women, the handi- 
capped, and the aged. Simultaneously, unreasonable burdens must not be 
Imposed on educational Institutions that receive Federal funds. The 
Adams order Imposes additional requirements that necessitate constant 
monitoring and extensive reporting to the court and the plaintiffs. 

Current management Initiatives Include: 

A. Management by Objectives (HBO) Program 

This program was designed to provide management with the capability 
of tracking significant OCR activities. Quarterly reports and 
reviews measure progress In meeting key organizational priorities. 
These priorities are continuously reviewed by the Assistant 
Secretary and updated as needed. 

8. Quality Assurance Program 

This program provides a systematic method for measuring the quality 
of Investigative performance through a continuous assessment of 
randomly selected case files. Quality Indices are generated, nu- 
merical measures of relative strengths and weaknesses of Individual 
cases are analyzed, causes of demonstrated performance deficiencies 
are evaluated, and recommendations are offered for remedial action 
and for Improvements In case processing. Recommendations may Include 
development, modification and clarification of substantive policies, 
procedures, directives and training programs. The OCR Investiga- 
tive Procedures Manual was revised during 1980, and training was 
conducted for all Investigators In the procedures for quality 
review of case files. In the near future, OCR will extend Its 
quality assurance program to such areas as the delivery of techni- 
cal assistance 7 to recipients and the development of policy. 

C. Investigator Reference Materials System 

The Investigator Reference Materials System (INREFMAT) project was 
Initiated during FY 1982 as a management Initiative aimed at 1m. 
proving the Organization and maintenance of reference and Informa- 
tion materials covering OCR's compliance activities. These 
materials will b* made available to regional staff engaged In 
compliance-related activities. IKREFMAT Is expected to Improve 
the consistency and quality of work products by ensuring that all 
staff use Identical source documents and guidance materials. 
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Tht ppojtct addresses 23 Investigative categories which encompass 
virtually all artas of possible discriminatory practlcts. Priority 
rankings were established by regional managers and six categories 
were established 1n fiscal y«ar 1982. Five of tht categories 
wtrt completed 1n draft and will be finalized 1n fiscal ytar 
1983. The categories dtalt with tht program assignment of studtnts 
with physical or mental Impairments; tht 9tntral program assignment 
of studtnts within schools; tht program assignment of studtnts 
whose primary languagt 1s out othtr than English; tht administration 
of studtnt discipline, awards and honors; and program strvlcts 
for studtnts with physical and mental Impairments. Tht OCR plans 
to dtvtlop additional program- categories dur1ng**1scal ytar 1983 _ 
1n accordanct with tstabHshtd priorities, " 

Program Training 

taring tht past several years, complaints of alleged*d1scr1m1nat1on 
havt bttn flltd Involving Increasingly compltx tducatlonal program 
artas, for example, approprlatt tducatlon for ltamlng disabltd 
children, program accessibility for handicapped. OCR must tnsurt 
that fltld Invtstlgators are knowltdgtablt about thtst ntw program 
areas, and cltarly undtrstand tht legal and policy paramtttrs 
which govtrn and limit tht authority of tht Ftdtral Government. 
Such a focus 1s crucial to prottctlng tht rights of complainants 
is wtll is reclpltnt educational Institutions. 

Tnlnlng nttds art 1dtnt1f1td through tht management review process 
ind tht quality assuranct program. This training addresses employee 
skill development and Improvement as wtll as the specific program- 
matic subject areas noted above. OCR conducted a comprthtnslvt 
tnlnlng needs survey 1n fiscal ytar 1961 to determine the txttnt 
of training nttds for OCR staff. Training nttds wtre then prioritized 
based on tht survey. 

taring fiscal ytar 1981, OCR prtstnted 20 training sessions to 
627 OCR participants, Thtst sessions Included subject matttr 
courses for T1tlt IX 1nttrcolltg1att athletics, idm1n1strat1on of 
tht Emergency School Aid Act, prognm accessibility under Section 
504, basic complaint Investigations, 1nvtst1get1vt report and 
letter of findings drafting, data sources ind analysis, and 
reviews of student assignment within schools. 

On March 1, 1962, OCX relinquished ust of tht ctntral training 
facUUy (1n Denver, Colorado) ,wh1ch had been opentlng since 
1977. OCR determined that tht facility was no longtr tht mo*t 
cost-efftctlvt means of meeting training needs. In tarlttr ytars 
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OCR's r 1«1 d organization was comprised largtly of newly hired 
Investigators. These employees have now rtctlved training and, 
1n addition, have had on-the-job experience. Tha cost of travel 
and staff tin away fro* tht regional off lets no longtr Just1f1ts 
maintaining- such a facility. Existing program training courses 
were reviewed and rtvlstd where approprlata to accommodate training 
through self-study cocrses and/or coursts which can bt facilitated 
by regional offlct personnel on-site. Additionally, OCR developed 
and presented tan training stsslons during fiscal ytar 1982 
to 219 OCR participants. Thtst stsslons Included subject matter 
coursas 1n aarly complaint resolution, quality assurance training, 
a Title IX survey course, 1nvtst1gat1 vt report' and letter of 
findings drafting, and mtd1at!on skills training. 

E. Management Information Systems 

For program review, evaluation, and reporting purposes, OCR regional 
offices must generate a large amount of data dtscrlblng the work 
performed by Investigative staff. In an effort to streamline OCR 
data systems {Including an automated case tracking and descrip- 
tion system, a work measurement system, and a system for tracking 
tases rntTr^l to headquarters) and to reduce tht data reporting 
burden on OCR regional offices, OCR has reorganized Its Internal 
data collection activities so that ont organization component has 
responsibility for collecting, maintaining and analyzing all 
management data. A quarterly'report 1s prepared for the Assistant 
Secretary highlighting regional performance and compliance with 
the Adams time frames, and evaluating program Initiatives such as 
Eirly Complaint Resolution and pre-f1nd1ng negotiations. {Set 
Section VI, Compliance and Enforcnnt Program.) 

The work measurement system Initiated 1n 1979, has been sitpli- 
fled to collect only the data needed for planning and evaluative 
purposes, specifically the projection of workloads, givtn existing 
staff level's, and the monitoring of new program initiatives such 
as technical assistance. The headquarters tracking system has 
been merged with the general case tracking and description system. 
A new system component, covering technical assistance activities, 
is being developed and will be Implemented in the near future. 
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XI. OCX SURVEYS 

Tht Offlct for C1v1l Rights 1s authorised to require recipients or 
federal financial assistance to maintain Information necessary to 
support compliance determinations by tht Implementing regulations for 
THlt VI of tht Civil Rights Act of 1964, T1tlt IX of tht Education 
Amendments of 1972, Stctlon 504 of tht Rehabilitation Act of 1973, and 
tht Department of Education Organization Act. Tht 1977 Adam order 
rtqufrts that OCR coll act such Information 1n a bltnnlal survey of 
elementary and stcondary school districts. 

Tht purpose of tht survty function 1s to colltct and" coordinate data 
to (1) tnsurt civil rights compliance 1n federally funded institu- 
tions; (2) determine tht txttnt of civil rights problems assoclattd 
with minorities, woman, tht aged, and tht handlcapptd; (3) aid 1n tht 
Identification and selection of compllanct review sites;. and (4) assist 
with complaint Investigations. 

OCR's data colltctlons includt tSt bltnnlal Elamtntary and Stcondary 
School Civil Rights Survty; tht Hightr Education Surveys, Jointly spon- 
sored with tht National Canter for Education Statistics; tht 1979 
Vocational Education Survty; tht 1978 Special Purpose Facilities Survey; 
an annual data collection on Now York City schools; and tht Reports on 
Progress 1n Implementing State Desegregation Plans. These surveys 
collect, or have collected, data by ract/tthn1dty, sex, and, 1n some 
casts, handicap status. ' 

The scope of the surveys has been broadtned over tht years as new civil 
rights laws were passed. Tht earliest surveys focused on rad al /ethnic 
problems Hke desegregation and over* or under-rtprtstntatlon of alnorlty 
groups In various programs and activities* Tht Issue areas centered 
on the provisions of Title VI of tht Civil Rights Act of 1964. With 
tht passage of THlt IX of tht Education Amendments of 1972 and Sec- 
tion S04 of the Rehabilitation Act of 1973, additional Issues addressing 
the concerns of sexual equality and aqual treatment of tht handicapped 
were added. 

A. Survey findings 

Data from the 1980 survty show that nationally— 

- Minority Isolation, 1n general, no longer stems from with 1n- 
district segregation, but from the demographic characteristics 
of school districts. ' 

- 81acks continue to be significantly ovtrreprtstnted 1n disci- 
plinary actions. While comprising 16.1 percent of the total 
enrollment, they receive 29.7 percent of all suspensions and 
28.6 percent of *'l corporal punishment. 
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- Minority students, particularly Slacks, art ovtrrtprtstnttd 1n 
special education program 1n which evaluation cMttrla art 
somewhat Subjective. Frograms for tht educeble mentally retarded 
(Em), considered to nave tht most subjtctlvt tvelwetion criteria, 
have tht greet est ovtrrtprtstntatlon of Hacks (31.8 Ptrctnt com* 
compared with a 16.1 ptrctnt enrollment). 

- Minority growps, other thtn Asians, tend to bt -nonrepresented 
1n gifted/ talented programs. Hispanic* represent 8 ptrctnt of 
tht total tnrellmtnt and 4.7 ptrctnt of enrollment 1n glfttd/ 
talented program; Hacks rtprtstnt 16.1 ptrttnt of total 
tnrollatnt and 9.1 ptrctnt of tht enrollment 1n gifted/talented 
programs, 

• Strvlcts to 11m1ttd-Eng11Sh~prtf1c1ency (UP) students have 1n- 
crttstd dramatically slnct 1976. In 1976, 996,65* studtnts 
wtrt 1dtnt1f1td by school districts as IE» and 46 ptrctnt of 
tht* wart tnrolltd 1n sptclal languagt stnrlcts program*. Tht 
I960 data indicate* thtrt wtrt 934,966 lit studtnts and that 
89 ptrctnt of them wtrt tnrolltd 1n speclel lenguege services 
programs. 

- Thirteen ptrctnt of tht Surveyed schools of faring home tconoalcs 
had only single -sex classas, 10 p«rctnt had all single-sex Indus, 
trial arts classas, and 14, ptrctnt had all single-sex physical 
education classas. However, tht majority (ovtr 60 ptrctnt) of 
schools htvt all cotd classas, including thost listtd above. 

- According to tht 1980 data, 98 ptrctnt of tht chlldrtn identified 
as rtquirlng sptclal tducation art receiving it. This compares 
favorably with 1976 data which indlcattd that only 86 ptrctnt 

of tht chlldrtn Idtnt1f1td as requiring sptclal aducatlon 
actually received strvlcts. 

- Of tht 25,592 schools offering ENR program, 7400 or 29 ptrctnt 
enrolled all of thtlr EHR students In full-time programs. These 
7,a00 schools enrolled 32 perctnt of tht total national E*R 
enrol Imtnt. Schools with only full-time students in programs 
for Em, speech impaired, and orthopadlcal 1y impaired art 
suspect In tents of thtlr efforts to mainstream students. 

In tht fltld of postsecondary aducatlon, the raslal/tthnlc and sex 
data that OCR requires is collected by NCES in tht Fall Enrollment 
Survey (most recent available data, 1980) and the Earned Degrees 
Survey (data available from 1980*1981 academic year). 

OCR receives In txentnge for funds transferred to NCES data tables 
and magnetic tapes of the racial/ethnic and sex data. It also 
receives an attrition study which addresses tht rate at which 
Institutions are losing or retaining minority students once admitted. 
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$amt Important findings of the «ojt rtctnt postsecondery surveys 

- H1nor1t1t$ represented 1 7*4 percent of tht 9,215,349 students 
tnrolltd in undergraduate programs in i960; howevtr, they 
earned only 11.2 percent of tht 931,583 lachelor's degrees 
awarded in 1981. 

- Women represented 51 *7 percent of the total undergraduate 
enrollment 1n i960; they tamtd 49.9 ptrctnt of tht total 
degree* granted 1n 1981. 

- Klittrltlts represented 10,2 ptrctnt of the 1^)94,703 student 
enrol lment 1n graduate programs 1n 19$0; they earned 8.3 per. 
cent of the 32,839 Doctor's degrees and they earned 8.6 ptr- 
ctnt of tht 71,273 First professional dtgrtts awarded 1n 



- w*lle women comprised 48.2 percent of tht total graduttt 
enrollment (1,094,703) 1n i960, thty earned only 31.2 per- 
cent of the 32,839 Doctor's dngrees awarded 1n 1981 and 
28.8 percent of the 71,273 First Professional degrees 
awarded in 1981. 

The Reports on Progress in Implementing State Desegregation Plant 
are designed to assist OCX in monitoring the progress of 11 states 
for their compliance with negotiated plans for desegregating 
Institutions of higher education. 

The data collected for Survey of a Urge School District (KYC) 
assists tht regional office In monitoring the memorandum of under- 
standing between the New York City Board of Education and OCR. 

Survey Changes and Future Plans 

Every attempt ,1s made to design questionnaires imposing the least 
possible burden on respondents while providing the data necessary 
for OCR to perform Its responsibilities effectively. For each 
survey cycle, OCR meets semiannually with the Committee on Eval- 
uation and Information Systems (CEIS), of the Counc1l\of Chief 
State School Officers, as representatives of tht respondents. As 
a result of these meetings, the Office of Management and Budget's 
quest for burden reduction, and careful evaluation by OCR, the 
questionnaires have been reduced 1n size and complexity since the 
1976 survey, the most comprehensive survey to date. 

A number of reductions have been effected 1n the Elementary and 
Secondary School Civil Rights Survey. OCR decreased tht number 
of rtspondents from students with enrollments over 300 to those 
with enrollments over 1 ,500. This reduced the survey universe by 
2,000 local education agencies. 

OCR modified the question on pupil assignment to classrooms, which 
1s used to locate classes that are identifiable by race or sex. 
It was chanoed from a sample of all grade levels to grade three 
only, thus relieving all secondary schools of the need to respond. 
OCR also modified the reporting categories for the question on the 
amount of time students spend on special education programs. 

The Elementary and Secondary School C1v11 Rights Survey began as 
an annual survey 1n 1967 and became biennial 1n 1976» tht most 
recent data collection having been conducted 1n the fall of 1982. 
Over the period 1978-1982, the universe of school districts with 
enrollments over 300 (no* 1,500) was covered as a three-survey 
rolling sample. — 
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Mr. Simon. We thank you very much, Mr. Singleton. 

The Honorable William Bradford Reynolds, Assistant Attorney 
General for Civil Rights with the Department of Justice. Mr. Reyn- 
olds. 

STATEMENT OF WILLIAM BRADFORD REYNOLDS, ASSISTANT AT- 
TORNEY GENERAL, CIVIL RIGHTS DIVISION, U.S. DEPARTMENT 
OF JUSTICE 

Mr. Reynolds. Thank you, Mr. Chairman. I, too, have furnished 
a statement for the committees and would ask that it be made a 
part of the record, and I will undertake now to summarize that 
statement. 

Mr. Simon. Your full statement will be entered in the record. 

Mr. Reynolds. Mr. Chairman and members of the subcommit- 
tees, I welcome the opportunity to discuss with you the efforts of 
this administration to enforce civil rights statutes in the area of 
higher education. 

The Department of Justice has several responsibilities under 
laws banning discrimination by institutions of higher learning. The 
Department has independent litigating authority under two stat- 
utes—titles IV and VII of the 1964 Civil Rights Act. Title IV au- 
thorizes the Attorney General to bring suit in certain instances to 
remedy discrimination based on race, color, religion, national 
origin, or sex in public educational institutions. The Department 
has used this statute both to attack vestiges of racial discrimina- 
tion which remain in some higher education systems and to attack 
sex discrimination. Title VII prohibits discrimination in employ- 
ment based on race, color, national origin, or sex. The Department 
of Justice has jurisdiction under title VII over public employers, 
and has used this jurisdiction to attack discriminatory employment 
practices by institutions of higher learning. In addition, we have 
authority under title IX of the 1964 Civil Rights Act, 42 U.S.C. 2000 
h-z, to intervene in cases presenting allegations of equal protection 
clause violations based on race, color, religion, sex, or national 
origin, and have done so in two cases alleging sex discrimination by 
colleges. 

The Department also has important enforcement authority tied 
to Federal financial assistance. Title VI of the 1964 Civil Rights 
Act, title IX of the Education Amendment of 1972, and section 504 
of the Rehabilitation Act of 1973 all prohibit various forms of dis- 
crimination in federally assisted programs or activities. Funding 
agencies enforce these statutes by negotiation, administrative fund 
termination proceedings, and by referral to the Department of Jus- 
tice for commencement of a suit for injunctive relief. 

While the agencies which extend Federal assistance are primar- 
ily responsible for insuring that the recipients of that assistance 
honor the prohibitions of titles VI and IX and section 504, the De- 
partment of Justice also has an important role to play. First, we 
represent the agencies in court challenges to their enforcement of 
these statutes. Such challenges include appeals from fund termina- 
tion proceedings, injunctive suits by recipients, and suits by other 
interested parties. Second, Executive Order 12250 commissions the 
Department of Justice to coordinate all agencies' efforts to enforce 
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civil rights statutes tied to Federal financial assistance. Third, as 
mentioned above, we have authority to sue recipients of Federal 
funds when Federal agencies refer the cases to us. 

As mv testimony indicates, the Department has done much 
under these several statutes. We have attacked the vestiges of 
racial discrimination which exist in the higher education systems 
of several States. We have vigorously defended the Department of 
Education's efforts to investigate allegations of sex discrimination 
in the employment practices of several institutions of higher learn- 
ing. And while it has been judicially determined that the antidis- 
crimination funding statutes do not give the Government the au- 
thority always to address the entire range of practices of recipients 
of Federal assistance, they plainly do provide the Government with 
the ability to reach and eliminate unlawful discrimination in all 
federally assisted programs or activities. To that end, both through 
litigation and our coordination efforts under the Executive order, 
the Justice Department has been, and continues to be, a strong ally 
in the Federal agencies' persistent efforts to remove discrimination 
from all funded programs. 

Since the categories under which we have jurisdiction are easily 
severable, I will discuss each separately and try to address some of 
the specific questions raised in your letter as I address these differ- 
ent subjects. 

With respect to title VI, the Department of Education adminis- 
ters most Federal assistance to colleges and universities, and so our 
litigation in this area depends primarily on the actions of that 
agency. 

When this administration took office, the Department of Justice 
had title VI litigation pending against the higher education sys- 
tems of two States— Louisiana and Mississippi. Both had been re- 
ferred to us by HEW some years ago. Each case alleged that the 
States had established dual systems of higher education by discri- 
minatorily creating segregated colleges and maintaining them as 
predominantly white and predominantly black institutions, even 
after Brown v Board of Education. Since such systemic discrimina- 
tion in the admissions practices, as well as all other phases of col- 
lege administration, necessarily segregates students on the basis of 
race in all federally funded campus activities, elimination of dis- 
crimination in each federally assisted program or activity requires 
systemwide relief. 

In enforcing title VI we seek to insure quality desegregated 
higher education Our goals are twofold: First, to enhance educa- 
tional offerings at historically black institutions which have suf- 
fered terribly from the discriminatory allocation of public re- 
sources. Second, to attract both to traditionally black and tradition- 
ally white institutions students of the other race. In this endeavor, 
we envision enhanced education and desegregaton as laudible and 
complementary aims. 

In September 1981, we entered into a consent decree settling the 
Louisiana higher education case This decree, copies of which have 
previously been provided to the committees, embodies the goals 
just mentioned. 

Under the decree, the predominantly white institutions emplov a 
variety of techniques to increase other race enrollments. Consider- 
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able emphasis has been placed on programs designed to inform stu- 
dents of available educational opportunities and to recruit other- 
race students. Developmental or remedial educational programs 
have been utilized to reduce black attrition rates. Cooperative ef- 
forts between geographically proximate institutions is required, in- 
cluding faculty and student exchanges and joint decree programs. 
These and other measures thac we have adopted help to insure 
equal access for all students, regardless of race, to a quality educa- 
tional institution of their own choosing. 

We have declined, however, to impose racial quotas for students 
or faculty. As in every field, the goal of nondiscrimination in 
higher education is paramount. Each individual has a right under 
the Constitution to be judged on the basis of his or her qualifica- 
tions, background, skills and talents, and not merely as a member 
of a particular racial group. Quotas are fundamentally inconsistent 
with this principle. As a matter of both law and policy, they de- 
serve no place among the arsenal of weapons used to fight the very 
evil that they perpetuate. 

We are presently negotiating with Mississippi officials in an 
effort settle that longstanding litigation. Last year, the Depart- 
ment of Education requested us to take enforcement action under 
title VI against the Alabama and Ohio systems of public higher 
education. Pursuant to Congress express policy preferring volun- 
tary compliance, we have been actively negotiating with those sys- 
tems in an effort to remedy constitutional violations. 

The Department's litigation with the North Carolina higher edu- 
cation system is styled North Carolina v. HEW. A few years ago, 
North Carolina sued HEW to enjoin administrative proceedings the 
agency had initiated. Following extended negotiations, a compre- 
hensive settlement was reached between the State, its colleges and 
universities, and the Department of Education. While the Depart- 
ment of Education is better suited to discuss details of that settle- 
ment with you, I should note in passing that the North Carolina 
settlement served in many respects as the model for our higher 
education settlement in Louisiana and contained a number of the 
same features that I mentioned just a few minutes ago in connec- 
tion with the Louisiana consent decree. 

With regard to title IX of the Education Amendments of 1972, 
that provision, as with title VI, is one that requires that we cooper- 
ate closely in the enforcement effort with the Department of Edu- 
cation. The principle issue we have addressed is the legal one in- 
volving the question of the statute's coverage. 

The first major effort of this administration under title IX was 
the North Haven v. Bell case. Although the case did not deal di- 
rectly with higher education, it was a significant title IX case with 
direct impact on institutions of higher education. In that case, we 
argued before the Supreme Court that Congress intended to prohib- 
it sex discrimination in employment in any federally assisted edu- 
cation program or activity, whether or not the primary purpose of 
funding was to aid in the employment of personnel for the finan- 
cially assisted program. The Court ruled along the lines of our 
brief, thereby significantly enhancing title IX as a vehicle for ad- 
dressing sex discrimination in employment in institutions of higher 
education, as well as other areas affected by title IX. 
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In fact, prior to the decision in North Haven, we had sought Su- 
preme Court review of two higher education cases in which courts 
enjoined Federal administrative action against Seattle University 
and the Junior College District of St. Louis. After North Haven, 
those injunctions were lifted. 

We have also broadly construed the types of assistance which 
may subject a recipient to title IX review. We recently filed briefs 
with the Supreme Court in Grove City and Hillsdale. In both cases, 
the colleges contend that because the only Federal aid they receive 
is student aid, the institutions are not "recipients" of Federal aid 
and, therefore, are not subject in any way to title IX. We argued 
successfully in the lower Federal courts in both cases that the col- 
lege's receipt of Federal student aid put the college in the position 
of receiving a form of Federal financial assistance within the mean- 
ing of title IX. Supreme Court review was sought and the Court 
granted the college's petition for a writ of certiorari in the Grove 
City case, and briefs are due to be filed by the parties this summer 
in the Supreme Court in that action. 

In addition to discussing the coverage of title IX over employ- 
ment practices, the North Haven decision confirmed that title IX 
enforcement activities must be "program specific"— that is, they 
must address discrimination occurring in the specific programs or 
activities receiving Federal assistance. As a result of that directive 
from the high court, the Departments of Education and Justice 
have worked together to bring the enforcement efforts in this area 
in line with the program-specific requirement. The Department of 
Education's assurance of compliance regulation, for example, no 
longer is construed as having application to an institution as a 
whole, but only to those federally assisted programs at the institu- 
tion. Moreover, as part of the Justice Department's coordination 
role under the Federal funding statutes, we are independently ana- 
lyzing title VI and section 504 coverage in light of North Haven 
and the circuit court decisions both before and after North Haven 
that have interpreted the statutes as being program specific. 

In this regard, you have asked that I discuss University of Rich- 
mond v. Bell There, the university sued the Secretary of Education 
to enjoin the Department from investigating allegations that the 
university discriminated against women in its intercollegiate ath- 
letic program. The Government counterclaimed that the universi- 
ty's failure to turn over requested information violated title IX and 
the university's own assurances of compliance that it had signed 
when it received Federal assistance. The district court enjoined the 
investigation, holding that no allegation had been made, nor any 
evidence introduced, to indicate the university's intercollegiate ath- 
letic program did in fact receive direct Federal financial assistance, 
and therefore the Federal Government had no authority under 
title IX to investigate the allegation of sex discrimination. 

Both the Justice Department and the Department of Education 
carefully reviewed the district court decision and decided not to 
appeal. As the court noted, the university received only Federal 
student aid and a Federal library grant. Totally absent from the 
case was proof, or even a suggestion, that the alleged discrimina- 
tion affected any specific programs which received Federal finan- 
cial assistance. This deficiency, in our view, mcde Federal investi- 
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Jation in this case improper under the standard established in 
forth Haven requiring that Federal enforcement of title IX be pro- 
gram specific. 

In this regard, it should be noted that Congress did not, in enact- 
ing title IX, give the Government unrestricted authority to investi- 
gate sex discrimination in educational institutions generally. The 
plain language of the statute makes this clear. A comparison of 
section 901 and section 904 shows that the latter provision is insti- 
tutionwide in scope, in contrast to the program-specific nature of 
section 901. The Supreme Court relied on this very comparison in 
its North Haven ruling. Morover, the legislative history of title IX 
reveals that the program-specific limitation was needed in the stat- 
ute in order to secure passage. The intent of Congress was that the 
Government assure itself that the action it seeks to investigate 
under title IX occurs in a federally assisted program or activity 
before the investigation is undertaken. 

As you know, after the Government decided not to appeal the 
Richmond decision, Clarence Pendleton, Jr., Chairman of the Civil 
Rights Commission, and I exchanged letters discussing the case. In 
these letters I explained to Mr. Pendleton the basis, in some detail, 
for the Government's decision not to appeal the Richmond case. 
This determination was, of course, basea on the particulars of the 
litigation and the specific court ruling. It in no way signaled a re- 
laxation of our enforcement commitment under the antidiscrimina- 
tion statutes covering federally assisted programs or activities. I 
have furnished to the committees copies of my correspondence with 
Chairman Pendleton. 

In addition, earlier this year, at the request of Secretary Bell, the 
Civil Rights Division of the Department of Justice, following discus- 
sions with the Secretary and members of his staff, and an exchange 
of enforcement information, prepared a memorandum discussing 
the impact of North Haven on the scope of an agency's investiga- 
tory authority under title VI, title IX, and section 504. This memo- 
randum undertakes to deal with the practical implications of the 
"program specific" limitation in these statutes in some detail. 
Rather than repeat the contents of the memorandum, I have at- 
tached it as a copy to my submitted testimony. 

With regard to section 504, the issues presented in the enforce- 
ment of that statute are similar, but not always identical, to those 
presented in the title VI and title IX case. As the statute is drafted, 
additional questions have frequently arisen regarding, for example, 
whether a handicapped person is "otherwise qualified" for a partic- 
ular federally assisted program or activity, or the extent to which 
the program in question should undergo needed alteration in order 
to accommodate handicapped participants. Whenever such issues 
are Presented, the Government's responsibility is to see to it that 
handicapped individuals are afforded the maximum benefit and 
consideration required by law. 

Mr. Simon. If the Chair could just interrupt f< a second, I am 
going to continue the hearings. Chairman Edwards has gone over 
and he will come back, and then I will go vote. But we will contin- 
ue the hearings. 

I am sorry, Mr. Reynolds. 

Mr. Reynolds. I am about through, I think. 
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Our enforcement of section 504 is necessarily shaped in large 
measure by court decisions interpreting the statute. The lead case 
is, of course, Southeastern Community College v. Davis, involving 
the Supreme Court's only extensive discussion of section 504. That 
unanimous decision offers substantial and binding guidance on the 
manner in which the statute should be enforced. Since the case in- 
volved a postsecondary institution its effect on the enforcement of 
504 in those institutions is apparent. Moreover, certain of the 
Court's language plainly has broader implications. Its characteriza- 
tion of section 504 as a nondiscrimination, not an "affirmative 
action" statute, clearly has general applicability. So, too, does the 
Courts acknowledgement that a recipient's obligation to accommo- 
date handicapped interests may well not demand program alter- 
ations of such magnitude that they would result in an "undue fi- 
nancial and administrative hardship" to the recipient. 

It is, of course, one thing to state the general principle; it is quite 
another to insure its proper application in different factual set- 
tings. Our litigation effort has attempted to strike the proper bal- 
ance that is fully sensitive to the interest of the handicapped com- 
plainants, on the one hand, and faithful to the intended reach of 
the statute on the other. We will continue to look primarily to the 
courts for guidance in shaping section 504 enforcement, participat- 
ing where appropriate, in an effort to assist the judiciary in 
making these difficult decisions of statutory interpretation. 

You also asked specifically about our coordination activities 
under Executive Order 12250. Those activities span the spectrum of 
Federal assistance statutes, including more than 50 code provisions 
m addition to titles VI and IX and section 504. In light of this wide- 
ranging responsibility, our enforcement plans plainly cannot be di- 
rected only at institutions of higher learning, but must respond to 
civil rights offenses of whatever kind or variety in all programs or 
activities receiving Federal financial assistance. 

It is true that our regulatory review efforts have, since 1981, con- 
centrated most heavily on section 504. During the past 18 months, 
we have approved 10 different agency regulations addressing the 
requirements of 504 in federally assisted programs. 

We also undertook an extensive study of .he 504 coordination 
regulations for federally assisted programs, ai Lhe conclusion of 
which it was decided not to issue a notice of proposed rulemaking 
soliciting comments on proposed regulatory revisions, but rather to 
leave in place the existing coordination regulations and seek, 
where necessary, to obtain clarification through the courts. 

At the same time, we have sent to all Federal agencies a proto- 
type regulation for enforcing section 504 in federally conducted 
programs. We have previously provided the committees a copy of 
the prototype regulation. 

Such guidance was desperately needed since most agencies have 
yet to issue any regulations in this area, despite the fact that the 
federally conducted amendment to section 504 was added in 1978. 
Our hope, and expectation, is that, with the prototype regulation, 
most executive agencies will be able to publish their own 504 notice 
of proposed rulemaking for Federal programs in the very near 
future. 
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Prepared Statement or William Bradford Reynolds, Assistant Attorney 
General, Civil Rights Division, Department or Justice, Washington, D.C 

Mr. Chairman and Members of the Subcommittees, I welcome 
the opportunity to discuss this Administration's accomplishments 
in enforcing the civil rights statutes that apply to higher 
education . 

The Department of Justice has several responsibilities under 
laws banning discrimination by institutions of higher learning. 
The Department has independent litigating authority under two 
statutes, Title- IV and VII of the 1964 Civil Rights Act, 42 
U.S.C. 2000d and 2000e . Title IV authorizes the Attorney General 
to bring suit, in certain instances, to remedy discrimination 
based on race, color, religion, national origin or sex in public 
educational institutions. The Department has used this statute 
both to attack vestiges of racial discrimination which remain in 
some higher education systems and to attack sex discrimination. 
Title VII prohibits discrimination in employment based on race, 
color, national origin or sex. The Department of Justice has 
jurisdiction under Title VII over public employers, and has used 
this jurisdiction to attack discriminatory employment practices 
by institutions of higher learning. In addition, we have authority 
under Title IX of the 1964 Civil Rights Act, 42 U.S.C. 2000h-2, 
to intervene in cases presenting allegations of Equal Protection 
Clause violations based on race, color, religion, sex, or national 
origin, and have done so in two cases alleging sex discrimination 
by colleges. 
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The Department also has important enforcement authority 
tied to federal financial assistance. Title VI of the 1964 Civil 
Rights Act, 42 U.S.C. 2000c, Title IX of the Education Amendment 
of 1972, 20 U.S.C. 1681, and Section S04 of the Rehabilitation 
Act of 1974, 29 U.S.C. 794, all prohibit various forms of discrim- 
ination in federally assisted programs or activities, funding 
agencies enforce these statutes by negotiation, administrative 
fund termination proceedings, and by referral to the Department 
of Justice for commencement of a suit for injunctive relief. 

While the agencies which extend federal assistance are pri- 
marily responsible for insuring that the recipients of that 
assistance honor the prohibitions of Titles VI and IX and Section 
504 f/ the Department of Justice also has an important role to 
play. First, we represent the agencies in court challenges to 
their enforcement of these statutes. Such challenges include 
appeals from fund termination proceedings, injunctive suits by 
recipients, and suits by other interested parties. Second, 
Executive Order 12250 commissions us to coordinate all agencies' 
efforts to enforce civil rights statutes tied to federal assis- 
tance. Third, as mentioned above, we have authority to sue reci- 
pients of federal funds when federal agencies refer cases to us. 

As my testimony will indicate, the Department has accom- 
plished much under these several statutes. We have attacked the 
vestiges of racial discrimination which exist in the higher 
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education systems of several states. He have vigorously defended 
the Department of Education's efforts to investigate allegations 
of sex discrimination in the employment practices of several insti- 
tutions of higher learning. And, while it has been^ determined 
that the antidiscrimination funding statutes do not give the 
Government the authority always to address the entire range of 
practices of recipients of federal assistance, they plainly do 
provide the Government with the ability to reach and eliminate 
unlawful discrimination in all federally assisted programs or 
activities. To that end, both through litigation and our coordi- 
nation efforts under E.O. 12250, the Justice Department has 
been,, and continues to be, a strong ally in the Pederal agencies' 
persistent efforts to remove discrimination from all funded 
programs . 

Since the categories under which we have jurisdiction are 
easily severable,, I will discuss each separately, and will 
address the specific questions you raised in your letter as I 
address each subject. 

1. Title VI . As you know, Title VI states: 

No person in the United States shall, on 
the basis of race, color, or national 
origin, be excluded from participation in, 
be denied the benefits of, or be subjected 
to discrimination under any program or 
activity receiving Federal financial assis- 
tance . 

The Department of Education administers most federal assis- 
tance to colleges and universities, and so our litigation in 
this area depends primarily on actions of that agency. 
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When thia Administration first took office, the Department 
of Juatice had Title VI litigation pending againat the higher 
education syatems of two states, Louisiana and Mississippi. Both 
had been referred to us by HEW some years ago. Each case alleged 
that the states had established dual systems of higher education 
by diacriminatorily creating segregated colleges and maintaining 
them as predominantly white and predominantly black institutions 
even after Brown v. Board of Education . Since such systemic 
diacrimination in the admiasions practices, as well as all other 
phases of college adminiatration , necessarily segregates students 
on the basis of race in all federally funded campus activities, 
elimination of discrimination in each federally assisted -program 
or activity* requires aystemwide relief. 

In enforcing Title VI we seek to ensure quality desegregated 
higher education. Our goals are twofold: First, to enhance 
educational offerings at historically black institutions which have 
suffered terribly from the discriminatory allocation of public 
resources. Second, to attract both to traditionally black and 
traditionally white institutions students of the other race. In 
this endeavor, enhanced educational quality and desegregation are 
complementary aims . 

In September of 1981, we entered into a consent decree 
settling the Louisiana higher education case. This decree, copies 
of which I have previously provided the Committees, embodies the 
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goals juat mentioned, for example, at Grambling State University 
the decree provides for a new school of nursingi for joint degree 
programs with the LSU Medical Center in the fields of phyaical 
therapy, rehabilitation counseling, and medics! technology! for 
masters degree programs in public adminiatration, teaching, aocial 
work and criminal justicej and for an H.B.A. degree program in 
cooperation with Louisiana T>tch. Similarly widersnging curriculum 
enhancements were rsquired for the Hew Orleans and Baton Rouge 
campuses of Southern University. 

The decree also includes a faculty development program 
designed to improve the quality of instruction at Grambling and 
Southern. Improvements in existing facilities and the construction 
of certair. new facilities at those predominantly black institutions 
are mandated under the decree aa well. In order to promote funding 
adequate to meet the operating needs of Grambling and Southern* 
the decree provides for a review of the state appropriations formula 
and a special appropriation of $1 million to be used for the general 
enhancement of those institutions. 

Under the decree predominantly white institutions employ 
a variety of techniques to increase other-rac* enrollments. Con- 
siderable emphasis has been placed on programs designed to inform 
students of available educational opportunities and to recruit other- 
race students. Developmental or remedial educational programs have 
been utilized to reduce black attrition rates. Cooperative efforts 
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between geographically proximats institutions are required, 
including faculty and student exchanges end joint decree programs. 
Thsss snd other messures thst we hsve adopted help to ensure equal 
sccess for all students , regsrdless of race, to s quality educational 
institution of their own choosing. 

We have declined > however, to impose racial quotas for 
students or fsculty. As in every field, the gosl of nondiscrimi- 
nation in higher education is paramount. Each individual has a 
right under the Constitution to be judged on the basis of his or 
her qualifications, background, skills snd talents, snd not 
merely ss s member of s particular racisl group. Quotss are 
fundamentally inconsistent with this principls. As a matter of 
both law and policy, they deserve no place among the araensl of 
weapons used to fight discrimination — the very evil they perpe- 
tuate. 

We are presently negotiating with Mississippi officisls 
in an effort to settle that longstanding litigation. Last year 
the Department of Education requested us to tske enforcement 
action under Title VI against the Alabama and Ohio systems of 
public higher education. Pursuant to Congrsss* express policy 
preferring voluntary compliance, we have been actively negotiating 
with those system* in an effort to remedy constitutional violations. 

Adams v. Bell , cited in your request, is a suit against 
the Department of Education. The court's decision requires the 
Department of Education to enforce Title VI by negotiating with 
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apecified state* — including Kentucky in d Virginia — concerning 
their higher education ayatema. The Department of Education 
can better reapond to inquiries about the status of these nego- 
tiat iona. 

four attorneya from the Civil Diviaion ere aaaigned to 
repreaent the Department of Education in the Adams litigation. 
The number of attorneya the Civil Righta Diviaion aaaigna to 
Title VI higher education caaea variea with the complexity of 
the litigation or negotiations. While on occeaion as many aa 
ten attorneya may work on a higher education esse, routinely 
about five attorneya are aaaigned to them. 

Finally, your letter aaka about the atatus of *the conaent 
decree [) in Horth Carolina {pursuant to P.E. Bazemore , et al . and 
United Statea of America, et al. v. Friday ). ' The Bazemore caae is 
not s higher education case. It addresses employment discrimination 
by North Carolina*a agricultural extenaion aervice. Officiala of 
the North Carolina State Univeraity were named only becauae the 
agricultural extenaion aervice is tangentially connected to the 
state* a Und grant college program, in any event, while the 
diatrict court ruled againat the Government at the trial level, we 
are presently pursuing an appeal in the United Statea Court of 
Appeala for the Fourth Circuit. 

The Departments litigation with the North Carolina higher 
education aystem ia atyled North Carolina v. HEW. a few yeara 
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•go North Carolina sued REM to enjoin administrative proceedings 
tha agency hsd initisted. Following txttnded negotiations, a 
comprehensive atttltiaent was reached between the state, its college 
and univeraitiea and the Department of Education. While the Depart 
Kent of Educstion is plainly better auited to discuss detaila of 
that settlement with you, I should note in passing that the North 
Carolina settlement aerved in Many respects as the model for our 
higher educstion settlement in Louisisns snd contsined s number of 
the same featurea I described esrlier in connection with the 
Louisisns consent decree. You should also know thst the North 
Carolina federal district court spproved the settlement involving 
thst State's higher education institutiona . However, a sepsrate 
challenge filed by the NAACP Legal Defense Fund in the D.C. federal 
courts — which was unsuccessful in the district court — is 
presently pending in the United Ststes Court of Appeals for the 
D.C. Circuit. 

2. Title IX . Title IX of the Educstion Amendments of 1972 

states: 

No person in the United Ststes shsll, on 
the bssis of sex, be excluded from parti- 
cipation in, be denied the benefit* of, 
or be subjected to discrimination under 
any education program or activity receiving 
Federal financial sssistance. 

As with Title VI, our enforcement activity under this 

provision is necessarily conducted in close cooperation with the 
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Department of Education. The principal issue we have addressed 
!• the lsgal one involving the question of the statute** coveraga. 

The first major effort of this Administration under Titls IX 
was the North Raven v. Bell case. Although the case did not deal ' 
directly with higher education, it was a significant Title Xx 
case with direct impact on institutions of higher education. In 
that case, we argued before the Supreme Court that Congress intended 
to prohibit sex discrimination in employment in any federally 
assisted education program or activity, whether or not the primary 
purpose of funding was to aid in the employment of personnel 
for the financially sssisted program. The Court ruled along the 
lines of our brief, thereby significantly enhancing Title IX as 
a vehicle for addressing sex discrimination in employment in 
institutions of higher education — ss well as other arsas 
affected by Title IX. In fact, prior to the decision in North 
Haven, we had sought Suprsme Court review of two higher education 
cases in which courts snjoined federal administrative action 
agair.st Seattle University and the Junior College District of 
St. Louis. After North Haven , the injunctions were lifted. 

We have also broadly construed the types of assistance 
which may aubjsct a recipient to Titls IX review, we recently 
filed briefs with the Supreme Court in Grove City College v. 
Bell, no. 82-792, and Hillsdale College v. Department of tduca- 
tion, no. 82-1538. In both cases, the colleges contend that 
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because the only federal aid thty rtctivt is student aid* tht 
institutions ere not 'recipients* of federal aid and thtrefort 
are not subject in any way to Title XX, We argued successfully 
in the lover federal courts In both cases that the college's 
receipt of federal student sld put the college In the position 
of receiving s font of federal finsncisl sssistsnce within the 
Meaning of Title IX. Supreme Court review was sought and the 
Court granted the college's petition for a writ of certiorari In 
the Grove City casei briefs are due to be filed by the parties 
this summer. 

In addition to discussing the coverage of Title IX over 
employment practicea, the Worth Haven decision confirmed that 
Title IX enforcement activities Must be "program specific* — that 
is, they must address discrimination occurring In the specific 
programs or activities receiving federal assistance. As a result 
of that directive from the High Court, the Departments of Educa- 
tion and Justice have worked together to bring the enforcement 
efforts in this area in line with the program-specific requirement. 
Department of Education's Assurance of Compliance regulation, for 
example, no longer is construed as having application to an Insti- 
tution as a whole, but only to those federally assisted programs 
at the Institution. Moreover, as part of the Justice Departments 
coordination role under the federal funding statutes, we are 
independently enelyxing Title VI and Section S04 coverage in 
light of North Haven and the circuit court decisions both before 
and after North Haven that have interpreted the statutes as 
being program-specific. 
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In thla ra^ard, you hava aakad that X dlacuaa Unlvaralty 
of *lch»ond v. Nil. Tfcara, tha Unlvaralty auad tha facratary 
of Education to anjoln tha Dapart*ant fro* lnvaatlaatln« alliga- 
tions that tha Unlvaralty dlacrlftlnatad agalnat voaan In Ita 
lntarcolla9lata athlatlc prograau Tha govarnaant countavclalftad 
that tha Unlvaralty*a fallura to turn ovar raquaatad Information 
vlolatad Tltla IX and tha Unlvaralty*a own aaaurancaa of coapllanca 
that It algnad whan It racalvad fadaral aaalatanca. TT»a dlatrlct 
court anjolnad tha Invaatlgatlon, holding that no allagatlon had 
baan aada, n or any avidanca Introducad, to Indlcata tha Unlvaralty* a 
intarcollaglata athlatlc program did In fact racalva dlract 
fadaral financial aaa'.atanca, and tharafora tha fadaral govarnaant 
had no authority undar Tltla IX to invaatlgata tha allagatlon of 
aax dlacrlnlnatlon. 

•oth tha Juatica Dapartaant and tha Dapartaant of education 
carafully raviavad tha dlatrlct court daclalon and dacldad not 
to appaal. a* tha court notad, tha Unlvaralty racalvad only 
fadaral atudait aid and a fadaral library grant. Totally abaant 
froa tha caaa waa proof* or a van a au^gaation, that tha allagad 
dlacrlnlnatlon affactad any apaclflc prograaa which racalvad 
fadaral financial aaalatanc*. Thla daflclanc/. In our vlaw, 
•ada fadaral invaatlgatlon In thla caaa lapropar undar tha 
atandard aatablished in North Havan raqulrlng that fadaral an- 
forcoaant of Title Ix ba program apaclflc. 
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In this connection, it should os noted th*t Congrtss did 
not* in snscting Titls IX, 9ivt ths Govsrnmtnt unrtttrictsd 
authority to invsatigste aai diacriminstlon in tducational insti- 
tutiona gsnerelly. Tht plain lsngusgt of tht atatuta mskss this 
claar. A compsrlson of Saction 901 and Saction 904 shows that 
tha latttr proviaion ia institution-wide in scope i in contraat 
to tht progrsm-specif ic naturt of aaction 901. Tha Suprsms 
Court ralitd on thia vary compsrlson in ita Worth Havan ruling. 
Koreover, tht ltgialatlva hiatory of Tltlt IX ravtala that tht 
pro? ram-specif ic limitation waa ntadtd in tha atatuta in ordar 
to aecurt paaaaga. Tha intent of Congreaa wes that tht Govsrn- 
mtnt aasura itaelf that tha action it seeks to invaatigatt undtr 
Titla IX occura in a fedtrally aaaiated program or activity 
btfort the Invest igatlon ia undertaken. 

Aa you nay know* eftsr tht Government dacidtd not to 
appeal the Richmond dscision, I tichangtd ltttara with the Civil 
Mights Commission discuaaing tha caat. In thtat latttra I 
tiplained tht basis, in some detail, for tha Governitent * a decision 
not to sppesl the Richmond esse. This dsterminst ion was, of 
course, bssed on the particular* of tht litigation snd the specific 
court ruling. It in no wsy signsled s relaxation of our enforce- 
ment commitment under the ant i-discr iminst ion ststutes covering 
federally assisted programs or sctivltiss. I hsve furnished to 
the Committees copies of this correspondence. 
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In addition, earlier thia year, at the requeat of Secretary 
Bell, the Civil Righta Diviaion of the Department of Juatice, 
following diacuasiona with the Secretary and members of hia ataff, 
and an exchange of enforcement information, prepared a Memorandum 



discussing the impact of North Haven on the scope of an agency'a 
inveatigatory authority under Title VI, Title IX, and Section 504. 
Thia memorandum undertake* to deal with the practical implicationa 
of the -program specific* limitation in these statutea in aome 
detail. . Rather than repeat the contenta of the memorandum, I 
have attached a copy to thia teatimony. 

Another aex diacrimination case which waa pending when 
we took office waa United Statea v. Maasachuaetts Maritime Academy . 
That caae, in which we alleged that the school refused to admit 
women as cadeta, waa filed under Title IV of the 1964 Civil Rights 
Actt 42 U.S.C. 2000c-6. After we put on our case in the summer 
of 1982, the court denied defendant'* motion to dismiss the caae. 
The court receased the trial, and haa scheduled it to resume on 



3. Section 504 . Section 504 atateat 

No otherwiae qualified handicapped indi- 
vidual in the United Statea as defined in 
•ection 706(7) of thia title, ahall, solely 
by reason of hia handicap, be excluded from 
the participation in* be denied the benefita 
of, or be aubjected to diacrimination under 
any program or activity receiving federal 
financial aasiatance or under any program 
or activity conducted by any Executive 
agency or by the United Statea Foatal 
Service . 
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The issues presented in the enforcement of 504 are similar, 
but not alwsys identical, to those presented in a Title VI or 
Title IX case. As the statute is drafted, additional questions 
have frequently arisen regarding, for example, whether a handi- 
capped person is "otherwise qualified" for a particular federally 
assisted program or activity, or the extent to which the program 
in question should undergo needed alteration in order to accommo- 
date handicapped participants. Whenever such issues are presented, 
the Government's responsibility is to see to it that handicapped^ 
individuals are afforded the Maximum benefit and consideration 
required by law. 

in this regard, our enforcement of Section 504 is necessarily 
shaped in large measure by court decisions interpreting the statute. 
The lead case is. Qf course. Southeastern Community College v. 
Dav i s * involving the Supreme Court's only extensive discussion 
of 504. That unanimous decision offers substantial and binding 
guidance on the manner in which the statute should be enforced. 
Since the case involved a post-secondary Institution, its effect 
on the enforcement of 504 in those institutions is apparent. More- 
over, certsin of the Court's language plainly has broader implica- 
tions. Its characterization of Section 504 ss a nondiscrimination, 
not an "affirmative .ction", statute (442 U.S. at 411) clearly has 
general applicability. So. too, does the Court's acknowledgement 
that a recipient's obligation to accomodate handicapped interests 
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may well not demand program alterationa of auch ■agnitude that they 
would reault in an 'undue financial and admi nia tra t ive hardahip* 
to the recipient (442 U.S. at 412). 

It ia, of courae, one thing to atate the general principlej 
it ia quite another to inaure it» proper application in different 
factual aettinga. Our litigation effort haa attempted to atrike 
the proper balance that ia fully aenaitive to the intereat of the 
handicapped complainanta, on the one hand, and faithful to the 
intended reach of the atatute, on the other hand. To thia end, 
we argued in Nelaon v. Thornburgh , that Section 504 required the 
proviaion of a reader for • blind welfare caae worker by the State 
of Pennaylvania. In another caae. Peck v. County of Alameda , we 
aupported relraburaement to a deaf juror of the coata of a aign 
language interpreter uaed during the trial in which the juror 
participated. And aore recently, in Georgia Aaaoclatlon of Retarded 
Citizens v. He Daniel . we adviaed a federal appeala court that, 
contrary to aorae lower court deciaiona, Davia did not require 
invalidation of the Department of Education* a Section 504 regu- 
lationa dealing with procedural aafeguarda available to handicapped 
children receiving an elementary and aecondary public education. 

On another front, we alao filed an amlcua brief in the 
Supreme Court in Univeralty of Texaa v. Cawenjach , No. 80-318, 
giving implicit recognition to a private right of action under 
Section S04. In addresaing the iaaue in that caae - whether 
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a deaf college student was entitled under 504 to an interpreter - 
this Administration set out its view that complying with 504 
may indeed require expenditures by the recipient of federal 
aaai stance, ar.d that interpreter's aervicea are the type of 
auxiliary needa which colleges covered by 504 could well. In 
proper circumstancea, be compelled to provide. The precise 
'line drawing" that must take place under Section 504 in such 
casea will invariably turn on the facta of particular esses, end 
general pronouncements in this area sre thua of little value. 
We will continue to look primarily to the courta for guidance in 
shaping Section 504 enforcement, participating where appropriate 
in an effort to aasiat the judiciary in making theae difficult 
decision of statutory interpretation. 

You also asked specifically sbout our coordination acti- 
vities under Executive Order 12250. Those activities apan the 
spectrum of federal aasiatance statutes, including more than 50 
code provisions in sddition to Titles VI and IX and Section 504. 
In light of this wide-ranging responsibility, our enforcement 
plans plainly cannot be directed only at inatitutions of higher 
learning, but must respond to civil rights offenaea of whatever 
kind or variety in all programa or activitiea receiving federal 
financial assistance. 

It is true that our regulatory review efforta have since 
1981 concentrated most heavily on Section 504. During the paat 
18 months, we have approved 10 different agency regulations 
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addressing the requirements of 504 in federally sssiated program*. 



We alto undertook an extenaive atudy of the 504 coordination 
regulations for federally assiated programs, at the concluaion 
of which it was decidad not to iaaue a notice of propoaed rule- 
making aoliciting commenta on propoatd regulatory reviaiona, but 
rather to leave in place the exiating coordination regulationa 
and aeek, where necessary, to obtain clarification through the 
courts. At the same time, we hsv » sent to sll federsl sgencies 
a prototype regulstion for enforcing Section 504 in federslly 
conducted progrsms. We hsve prsviously provided the Committees 
a copy of the prototype. Such guidsnce was desperstely needed 
since most sgencies hsve yet to issue any regulationa in thia 
area, despite the fact that the 'federally conducted - amendment 
to Section 504 was added in 1978. Our hope, and expectation, is 
that, with the prototype regulation, moat executive agencies 
will be sble to publish their own 504 NPRH for federsl programs 
in the very near future. 

This canvass of our enforcement activities is obviously 
not intended to be sxhsustive. It is, however, representsti ve 
of the kinds of things we sre doing under the seversl civil 
rights statutes I have mentioned. As my teatimony of a little 
over one week ago before the Subcommittee on Civil and Conatitu- 
tional Rights substantiated, our record ia an impreaaive one of 
which we can be proud. It demonstratea an unflagging commitment 
to ferret out and eliminate unlawful discrimination in all of 
its ugly forms,, wherever it might be found. That is the battle 
for sll of us to fight — together, not separstsly if we are 



to prevail . 



Thank you. I will be happy to answer any questiona. 
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lurch 15, 111) 



KtHORAMDC* 



Tfce civil rights statutes, Titls VI (42 U.f.C. 200Od), 
Titiw XX (20 U.f.C. ltll), and faction 504 (2t U.f.C. 7I4)# 
provlds ths Dspsrtmsnt of Question (hsrslnaf tsr the •Dtpertaenf ) 
with authority to rsgulats and invsstlgats rtcipisnts of 
financial aid from ths Department on a program-spsclf ic 
bssls. »sssd on ths Dapsrtment's. dsscriptions of its financial 
assistancs programs, it appsars that ths Department's funding 
ststutss fall into thrss broad catsgorisst (1) assistancs 
to a spscif *c prooram of a rscipisnt, as determined by ths 
statuts's particularised purpose (s) and ths use of ths Psdsral 
financial assistancs by ths rscipisnt f (2) gsnsral assistancs 
to recipients; and (|) assistancs for ths construction of 
facilities. Tt>s purposs of this memorandum is to ssplors 
prograsjtstic enforcement procsdurss within sach of thsss 
categories. 



The obvious starting point in ths Depertment's 
invsstigstory piocsss is with rscsipt of an allegation of 
discrimination, or upon submission of evidence giving riss to 
a rsasonsbls bslisf that discrimination ia occurring at an 
institution* In ths normal courss , it is presumed that ths 
Dspartmant can aacsrtain from its own funding rs cords whs ths r 
financial assistancs ia being provided to ths purportedly 
offsndlng Institution, and, if mo, undsr what fundi no program 
or programs. Ths enforcement experience of ths Civil Rights 
Division undsr ths varioua Psdsral aasistancs atatutss confirms 
that this basic record information la readily avallabls in 
most insiancss and saslly ascertainable. 

If ths challsngsd institution la not one rscslvlng 
Psdsral financial assistance undsr a Department program, the 
alleged discriminatory behavior cannot be investigated by the 
Department 1 a Office of Civil Rights (OCR) . this conclusion 
doss not foreclose a privets action by the complainant, nor 
doss it inmunlts ths institution from posslbls invsstlgatlon 
by snot her Federal agsncy ( e .a . , Office of Rsvsnue fherlng) 
if that agsncy ia providing financial assistance. 



Investigatory Rssponslbllltlsa 
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A*aumlng Dtpartmant funding undar on* or mora of Itt 
financial ttaitttnca progrtat, 0CH*i Invtttlgttory authority 
la ahapad by tha natura, purpose and uta of tha particular 
kind of aaaiatanca provided to tha raclplant* Zt la In thla 
connactlon that tha aavaral catagorlaa of funding atatutaa 
bmcoma Important* 

*• ^Pacific Aaaiatanca Programa * A raclplant racaiving 
Padaral financial aaaiatanca undar apaciflc, particularlsad 
aaalitanca pro^rama of tha Dapartnant nay, undar tha abova 
civil rlghta mtatutaa, only ba ragulatad and Invaatlgatad In 
thoaa programa* 1/ 

Examplaa of tha propar approach to anforcamant of 
civil rlghta protactlona undar thaaa atatutaa Includat a 
raclplant which racalvaa only adult aducatlon aaaiatanca (20 
U.S.C. 1203) »ay only ba ragulatad and Invaatlgatad In tha 
oparation of ita adult aducatlon programj a raclplant which 
racalvaa aaaiatanca only for Ita library («.g. undar tha 
Colltgi library raaourcaa program (20 O.i.C. 1022-24) or tha 
public library iirvlcaa program (20 O.i.C. 352054)) may only 
b« ragulatad and Invaatlgatad In tha oparation of Ita library} a 
raclplant which racalvaa aaaiatanca for ita bilingual vocational 
aducatlon program (20 U.S.C. 2411*21) may only ba ragulatad 
and invaatlgatad In tha oparation of Uta bilingual vocational 
aducatlon program) a raclplant which racalvaa only work atudy 
funda (42 O.i.C. 2753) or Pall grant funda (20 O.i.C. 1070a) 
aay only ba ragulatad »nd Invaatlgatad In ita atudant financial 
aid actlvltiaa. 2/ 



T7 A raclplant racaiving fadaral financial aaaiatanca undar 
mora than ona program adminiatarad by tha Dtpartmant may ba 
ragulatad and Invaatlgatad In all auch program*. 

2/ For a Hating of additional apaciflc •••Utanca atatutaa, 
aaa Xppandli A , infra * 
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A ■•■11 number of the specif ic sssUtsncs atatutea 
afeinlatared by the Department, white not commuting a 
fanaral grant in aid to tha recipient, do encompaaa multiple 
procrama or activltlaa of tha recipient* |n such caae, tha 
raclpient'a application ahould delineate tha apeclflc programa 
for which Department ssslstsncs it being requested, and a 
prs sumption thua attachaa that all programa to idantlfiad 
in tha application do indaad racalva federal aid* On la a a 
tha Dspartment haa independent knowledge that only certain 
of thaaa programs ire recslvlne Departmental ssslstsncs, or 
a shoving it msd* by tha raclpiant that a listed program la 
nonfunded — which would in althar avant rabut tha praauaiptlon — 
ths Dspsrtment say ragulata snd invaatlgata all such program a • 3/ 

, t »naral Ai d Progrsms *- Whan tha Padaral financial 
■aaiatanca that tha Dspartment provide a !■ in tha form of a 
general grant or fanaral sld that la not esrmsrked for 
particularly progrsms, ill tha progrsms snd activltlaa or 

SUa!?f P Bt fulfl ] lln « th# b '°* d P«*P©'« of tha aaalatanca 
ststute sre presumsd to ba covarad by tha applicable civil 
right a law*, zn order for a raclpiant in such circumstances 
to avoid Department invaatlgatlon of any of ita programa, 
evidence sufficient to rabut tha presumption aa to that 
particular progrem(a) must ba forthcoming* once tha Department 
ia satisfied that tha identified progrem(e) doea not in fact 
receive any of the Pederal financial assistance going to the 
raclpiant in the form of general aid* further invaatlgatlon 
in that area la foracloaad as being outalde the covarage of 
the civil righta ststutea* 

1? An example or a multiple program aaalatanca statute 
la 20 O.t.C* 3231, which provide a for bilingual education 
aaalatanca to a school district thet may be used for, inter 
alia, elementary snd seconds ry bilingual education programa, 
Adult bilingual education programs, and preachool bilingual 
education programa, snd requires the recipient to list the 
sctlvltlss for which it wishes to receive stsistsnc*. If s 
school district lists in its sppllcstlon only elementsry snd 
secondsry bilingual educstlon programa, the preaumptlon is 
that they si one receive Pedersl funds snd sra aubject to 
Dspartment scrutiny. Zf , on the other hand, the adult and 
praachool bilingual education programa sra Hated on the 
application aa well, then all the listed programs sra presumed 
to be within the eoversge of the civil rights ststutes, 
subject to rebuttsl oely to the ettent it csn be shown that 
those progrsms sre in fsct not receiving fsdersl funds* 
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For sxsmpls, if tha Dspartmant dstsrminss thst • loctl 
•ducstionsl sgsncy rscsivsa impsct aid funds (20 O.f.C. 2U- 
44 J, ths Dapartmant may praaums that all of tht slsmantary 
and aacondary progrsms and activltiaa of tht school district 
racalva fsdsrsl financial aaaiatanca. 4/ Thsrsfors, it may 
rsgulsts and invaatigata all auch progFama and activitiaa 
aicapt to tht axtant that tht racipitnt dtmonttrattt torn* of 
ita program* do not rtctivt auch funds. A aimilar analytia 
obtaina for rtcipitntt of fadtral financial aaaiatanca for 
dsvaloping inatitutiona (20 O.f.C. 1051, aaa 20 O.f.C. 1052(a)(1)(D)) 
Ths Dapartmant may aaaart juriadiction ovtr all acadamic* 
adminiatrativa » snd atudant ttrvict activitiaa of auch a 
racipiant undsr tht aaiia rabuttabla praaumption mantionad 
abova . %/ 

C. Conatruction frograma . Tha Dapartmant alao providaa 
conatruction funda to Inatitutiona to saaiat in tha building 
or ranovating of school fscilitiss. In auch circumstsncss, 
tha civil rights radaral funding lsws parmit ths Dspartmant 
to raach d iacrininat ion in all of tha proqrama and activitiaa 
conductad within tha wholly or .partially fundad buildinga, 
vhethtr thay vara built for athlatica or philosophy. Ths 
Dapartmant aditinistsrs s numbs r of such construction aaaistancs 
atatutaa including thoaa undar tha fadaral impact aid program 
(20 U.5.C. €31) id. <46)j Bighar education Act (20 O.S.C. 
ll)2c)} and Library Sarvicaa and Conatruction Act (20 OS.C. 



Congraaa undartook through Titla VI of ths Civil Rights 
Act of 1964, Titls XX of ths Education Amanditanta of 1972, 
and Ssction 504 of tha Rahabil i tation Act of 197) to raach 
discrimination baaad on raca, sat snd handicap* rsapsctivsly , 

T7 Othsr programs conductad by tha local aducational agancy 
Ssyond tha acopa of tha broad purpoaaa of tha impact sid 
atatuta would not ba covarad. 

It ahould alao ba notad that Congraaa did not intand that 
tha tsrminstion of Fsdsrsl financial aaaiatanca undar ganaral 
aid programs ba wholsssls in natura. Only tha portion of tha 
ganaral fsdsrsl aid used in tha part of tha racipiant'a programs 
whsrs discrimination haa occurrad may ba cut-off. This may 
involvt a pro-rata tsrminstion of fsdsrsl financial aaaiatanca 
if tha praciaa amount of fadaral financial aaaiatanca involvad 
cannot ba dstsrminad 1 * 



)S5s). 



CONCLUSION 




' for a liating of othsr g 
>pandii • , infra . 
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in any program or activity racalvlng radaral financial 
aaalatanca. tha Supraaa Court hald in Worth Hivtn Board of 
Muc ?-. l0ri *• ** n * 50 O.i.l.H. 4501 , 4507 (ll»if, that tha piograa- 
apaciric natura of thoaa croaacuttlng diacrlalnatlon atatutaa 
auat ba faithfully obaarvad in thair laplaaantatlon and 
anforcaaant* £/ 

Thua, whara, aa tha court hald in Unlvaralty of fUcnaond v« 

543 f. tupp. 321 (B.D, Va,, ll»2) , iha daaira* 

invaatigation involvaa a program ( l,a« , athlatica) othar than 
tha ona (i.a., atudant financial aToT~r«calving radaral funda 
undar a apaciflc aaaiatanca atatuta ( l.a, . Pall Granta), tha 
Dapartaant cannot conduct auch an InvaaFTgatlon without firat 
•atabllahlna that tha challangad prograa ( l,a« , athlatica) 
racaivaa radaral funding. It la only whan~TKa inatltution 
racaivaa a ganaral radaral grant that tha Dapartaant can 
indulga tha praauaption of coaprqfcanaiva prograaaatic covaraga 
for invaatigatory purpoaa», aubjact of couraa to rabuttal by 
tha racipiant aa to any prograa not actually racaivlng radaral 
aaaiatanca, 

tea iaportant cavaat naada to ba addad. In tha aducatlonal 
arana, particularly, diacrlalnatlon in an inatltution 1 • 
adalaaiona' poJicy nacaaaarily infacta all prograa a and 
activitiaa of tha collaga or unlvaralty. In via* of thia 
raality, claiaa of diacriaination in tha atudant adalaaiona 
araa, If raaaombly groundad, provlda adaquata baala for tha 
Dapartaant to invaatlgata tha adalaaiona prograa avan whan it 
la not fundad, ao long aa aiy of tha inatitution'a othar 
prograaa or activitiaa racaivaa radaral financial aaalatanoa* 



Wa would not axpact thia analyala to occaalon auch 
chang a in tha Dapartaar/c'a currant Invaatigation practlcac* 
To tha aitant It t>^Cuaaa nacaaaary to battar tailor futura 
invaatigatory afforta to diacrata fundad prograaa — rathar 
than launching a broad~baaad inquiry of tha inatltution aa a 
whola — that la a atatutory aandata racogniaad by tha Q.S. 
•upraaa Court, and wa can hardly afford to Ignora it* 



17 To aiallar affact arat Dougharty County School ty ataa v. Ball, 

Ho. 7»-33t4 (11th Cir., Da C ; 30, iHDt jtiiladala Collaga v, 

imj, No • »o-3207 (4th Clr., Dae. 14, l»t3W iica v. Fraaldant 
an? rallova of Harvard Collaga , 443 r,2d 334 (Tat Cir., IMlJf 
Brown v. fiblay , 450 r.2d 740 (5th Cir., l»tl); Board of 
Public Inat ruction of Taylor County v, rinch , 4ir~f .H~To4t 

f t»V ri *• TiilT . A* L - _" — Tr" — . ™ _ — _ t _ _ i * 




Ualstan: Xttornay Oanara" 
Civil ftlghta Dlvlalon 
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Othar apacific aaaiatanca atatutaa adainiatarad by tha 
Dtpartaant of Iducation includa: granta for tb% diaadvantagad 
inciting thoaa going to local aducational aganciaa (20 
O.f.C. 2711, Id. 3f03(a)(l)(A)), agancy m/M tor 

migranta 20 OTI.C. 3f0J(a) (2) (A) ), ^WVJ^'wMi.uiwcn 
380 3(a) <2)(B))» naglactad and dalinquant (20 U.f.C. 3f0 3(a) ( 2) ( C) ) , 
atata adminiatration (20 O.f.C. 2f44) . evaluation and "udU* 
(20 O.I.C. 122lb)f migrant education (20 O.f.C. 2541)| »t«te 
Jrinta purauant to 20 O.f.C. 3fll «t mo,., tacratarya diacrationary 
fund (20 O.f.C. 3f51), if^ip»n«iv«Tc^dUtributio« 20 
O.f.C. 3f5l(b)(l)), arta in education (20 O.f.C. 3f51(b)(2))» 
alcohol and drug abuaa aducation (20 O.f.C. 3f51(b)(3))» 
lav-r#latad aducation (20 O.f.C. 3001-03)* diacrationary 
projacta (20 O.f.C. 3f51(e)), training «nd adviaory 
(42 O.f.C. 2000c-3)» Follow through (*«t », fttadatart rollow- 
Tt>rough Act), fllandar ftllovahipa, educational 
aquity program* (20 O.f.C. 3)41-41), bilingual education training 
granta (20 O.f.C. 3241) • bilingual daaagragation granta (20 
O.f.C. 3261), individual Indian aducation Programa (20 O.f.C. 
24laat id. 33fSt id. 1211a), individual aducation for tha handi- 
cap^ programa (TO O.f.C. 1411| id. 141J, i*' ""l. . 
id. 14J4> id. 1423, id. <424a, TJ. 1451-5T7 *««i,i4' * 31 ' 
TJ. t»| IV7 434, id.-1431, id. TT32, id. 143T7 X«ITi 
In<Jividuer>ehebilI?etion aarvTcaa and nandicappaa"raaaarch 
programa (2» U.f.C. 720(b)(l)i id. 730, id. 770, id. 7f0, id. 
lUt id. 711(c), id. 774, id. 77*)| individual vocational an* 
adult~education programa (T5 O.H.C. 2330-34: id. 2350-54 > id. 
230 



3, id. at 2401-02, id. 2370, id. at 23f0, W. «t 2305, H; 
2302(dTT id. 11, id. 1TO3), individual atudanT^f inancial aaaiatancm 
□ rami TT0 U.f.C7 1070b) id. I>f7aa, id. 1070c), ^'"viel 




id. 1022-24, id. 1031-34, id. 1041-44). 



httlHVIX » 

Othtr gtntral aid programa includa ctrtain aaaiatanca 
to ntw community colltgta unitr tha fund for ^« i mp l? v# *t nt 
of toatatcondary Iducation program (20 O.f.C. 1135*-2) «nc 
aid to land grant collagta (7 O.f.C. 32l-2a). 
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Mr. Simon. Thank you, Mr. Reynolds. 

final . witness is Hon. Mary Frances Berry, member of the 
U.S. Commission on Civil Rights. Commissioner Berry. 

STATEMENT OF MARY FRANCES BERRY, MEMBER, U.S. 
COMMISSION ON CIVIL RIGHTS 
Dr. Berry. Good morning, Mr. Chairman. 

Before I came up here this morning to testify, I was a little bit 
disturbed about the civil rights enforcement record of the adminis- 
tration i in higher education. Now that I came up here, I am greatly 
worried and more disturbed than I was. Based on what I have 
heard and what I have read here, I have even more serious con- 
cerns. 

I might say that I have been watching this whole process of civil 
rights enforcement in higher education in government and out of 
government for about 10 years, in a bipartisan way. I mean, I was 
the first consultant to the Office of Civil Rights to organize a 
higher education division when Secretary Weinberger, who is a Re- 
publican by the way, was Secretary of HEW and when Stan Pot- 
tmger ran the Office of Civil Rights. I was also on the Democratic 
administration as Assistant Secretary and very much involved, and 
between that period provost at the University of Maryland, College 
Park, and chancellor at the University of Colorado, being out there 
in an institution and seeing what it was like on the other side of 
the table. 

I can say now, with my experience with the Commission, we rec- 
ognize that there have always been delays in civil rights enforce- 
ment in higher education, and I have seen it in and out of govern- 
ment. But this is the first time we have had attempts to change 
policy, and to do it in a way that would narrow the scope of the 
law without either waiting for the Supreme Court to decide that it 
should be narrowed, or asking Congress to change the law. We 
have seen a persistent pattern of that happening over the last 2 
years. 

To answer specifically your questions— and by the way, I have 
written testimony that I would submit for the record, as well as 
documents pertaining thereto. 

Mr. Simon. That will be entered in the record. 

Dr. Berry. To answer specifically your questions that were posed 
to us, in sum, the experience of the Commission in gathering infor- 
mation on this subject has been either letters that, as it turned out, 
do not fully disclose what is going on, or letters that are unrespon- 
8 u ve, n>j repeated attempts to get information, in particular from 
the Education Department, and then having to threaten to subpena 
information from them before we could finally get a full response. 

What is our evaluation of the policies? Based on what we know 
about them generally, we again think this is an unprecedented di- 
vergence from past practices in Republican and Democratic admin- 
istrations that pose a threat to civil rights. What the implications 
are generally we think the people who are relying on this protec- 
tion, to keep them from being discriminated against on the basis of 
race and sex in higher education, will have their rights under- 
mined by this approach if it should ever become validated by the 
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court, and now they are having their rights undermined by the De- 
partment of Justice and the Education Department proceeding as if 
the law has been changed when the law hasn't even been changed. 
More about that, Mr. Chairman. 

The Department, of Justice and Education Department have been 
trying to narrow the instances in which they can subject a school 
to civil rights enforcement That is really what they've been doinc, 
and they have been doing it in a variety of ways. Under title VI, 
they talk about these consent decrees that they have. I was dis- 
turbed to hear them say they were modeled on the North Carolina 
consent agreement, which in fact is going to reduce the higher edu- 
cation opportunity available to blacks in that State. It may result 
in some desegregation for black institutions, very little desegrega- 
tion of the predominantly white institutions, and I predict that in 
10 years you will have fewer blacks, percentagewise and number 
wise, who will be able to go on to institutions of higher education 
because of the failure to set goals and timetab l es for the predomi- 
nantly white institutions. 

All of this was done in violation of the guidelines which had been 
approved by OCR and by the court to be used in civil rights en- 
forcement in those States. So I just think that's outrageous, the 
Commission thinks it's outrageous, and in the case of Louisiana, 
also. 

The other thing that they have done is that— we know the sad 
tale, which they didn't mention, last year of the fight over the tax 
exemption for segregated institutions of higher education, which 
went its shabby little way all the way up to the Supreme Court 
having to ask for a special counsel because the Justice Department 
refused to defend what we regard as justice in that case. So that 
was another effort on their behalf. 

But the cockpit of the cun-ent battle in higher education is title 
IX, and how interpreting title IX narrowly will affect not only 
equality of educational opportunities for women, but title VI en- 
forcement and title IX enforcement. 

We at the Commission have watched very closely as Justice and 
the Education Department have tried to decide how many different 
ways they can find to narrow the scope of title IX without again 
asking Congress to pass a law, or without waiting for a Supreme 
Court decision, and ignoring the 1975 regulations. 

We watched them as they tried to decide whether to exclude 
GSL's as Federal financial as stance, and I came up here last year 
and testified in that regart We noted that in their regulatory 
agenda they said they propo j to issue a notice of proposed rule- 
making, doing it anyway, al r all the testimony and everything 
else. 

I was really disturbed this morning to hear Mr. Singleton say, in 
reading his testimony, that, in fact, they are planning to issue this 
notve of proposed rulemaking, excluding guaranteed student loans, 
which is the big bucks, as we know, in higher education, as a basis 
of Federal financial assistance for which one can enforce a title IX. 
And for them to do that in face of the bipartisan support over the 
years for the interpretation that it is financial assistance, I just 
consider outrageous This will create tremendous problems in this 
area. 
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So I am also disturbed because we, as recently as the day before 
yesterday, received a letter from the Secretary in which he assured 
us that no changes were being made in the regulations. And I come 
here this morning and find out that they are planning to issue an 
NPRM on this subject anyway. So we will have to assess that 
letter. 

The other thing we watched and wrote letters about back and 
forth, all of which are in the documents which I will submit for the 
record, is when Justice tried to decide not to appeal the Richmond, 
case, what to do about the Richmond case, and we watched that 
and we wrote back and forth as the Assistant Attorney General 
has noted, and we watched as they decided not to appeal Hillsdale 
College. 

And what is wrong with those cases, Mr. Chairman, is not only 
that they do not follow the interpretation of the legislative history 
on title IX, but they have absolutely nothing to do with how higher 
education institutions operate. Anybody who has ever run a college 
or a university knows that student aid is the major financial sup- 
port that goes in there, and that that money is used for everything 
in the institution, which is why all those college presidents come 
and argue before your committee and before Appropriations every 
time somebody talks about cutting off the money. So for someone 
to say that student aid is restricted only to the student aid office 
and has nothing to do with anything else in the college or universi- 
ty, is just plain crazy, irrational. 

In the letters that we got back and forth from the Justice De- 
partment, I discover now that we were sort of led down the garden 
path. Each time we would get these letters, which would tell us 
"we're only discussing these cases on a case-by-case basis; it doesn't 
mean any shift in overall policy," and we kept being led down the 
garden path, but we were bothered when we noticed in the Justice 
memorandum letters to us the cases they kept citing were all the 
cases that were opposed to the notion that there was a broad inter- 
pretation of title IX. But we kept walking down the garden path. 

We noted even one case that they kept citing as being on point 
was based on a case that was overruled, the North Haven case. But 
we kept believing them and we kept writing back to them, telling 
them that in North Haven, the Supreme Court did not define pro- 
gram specificity and said, in point of fact, that it wasn't defining it. 
So please don't keep telling us that the court has already said what 
program specificity is. We kept writing that and we kept trying to 
say that the court had even approved HEW's use of the "infection" 
theory on this matter in North Haven. But we got these letters, 
and now we are really worried and our worst fears were realized 
when we got the March 15, 1983 memorandum from the Assistant 
Attorney General to the Education Department. 

Our worst fears were realized. Here we have title IX slopping 
over into title VI enforcement, 504 enforcement, which weren't 
even in the North Haven case, all of it based on some argument 
about North Haven requiring us to pinpoint exactly this, and then, 
in fact, we find the civil rights enforcement in this area is actually 
in jeopardy. 

The other thing that puzzled me this morning is we worried 
about Grove City, which in our opinion is a good case and which 



ERIC 



.10.6*9 O— K4 15 




284 



does affirm a broad view of civil rights enforcement under title IX, 
and, by implication, it applied to title VI, and we would worry 
about what the Justice Department was going to do in that case. 
Were they going to do what they did in the tax-exempt schools 
case, either switch sides, drop out of the case altogether, or require 
a special counsel? 

This morning I am puzzled. The Assistant Attorney General said 
that they had already filed their brief. My understanding was it 
was not to be filed until July, and we had asked them to tell us 
what they planned to do about it. I don't know the answer. But if 
they do switch sides, there will be no case, or there may have to be 
a special counsel. 

In Grove City, or in any case like this, a negative ruling that 
would narrow civil rights enforcement under title IX— and by im- 
plication in title VI and 504 — what that would really do, it would 
mean that women's educational opportunity would be cut off in 
certain programs on these college campuses, that access of the 
handicapped, for example, to something more than the student aid 
office, would be cut off, and about $13 billion of money in the edu- 
cation budget of this Government would go to higher education in- 
stitutions in student aid without any assurances of compliance to 
the Civil Rights Act, and you would have Federal resources going, 
in some cases, to support discrimination. This worries us greatly. 

There are all kinds of implications, too, Mr. Chairman, for areas 
not under the jurisdiction of this subcommittee, in the health area. 
What about medicare and medicaid? What do you do there? Is 
there some kind of pinpointing theory? What about urban mass 
transit systems and a whole range of issues? 

We would like to see the Justice Department on the side of argu- 
ing, as it always has before, that there ought to be a broad view of 
what title IX and title VI and 504 mean, and that these statutes 
are designed to see to it in advance that Federal resources do not 
possibly go to institutions that discriminate, and in arguing other- 
wise, not only is it acting in a way that the law does not require— 
and it is clearly a matter of policy, as some of the letters that we 
are putting in the record will show — but what they are doing is, 
and without the Supreme Court telling them that they have to do 
it, breaking faith. They are breaking faith with all the people who 
fought and died and marched for title VI, and who thought it had 
broad implications. 

It is the same thing they did in the tax-exempt schools fight. 
They are ignoring the fact that the law is there and what it meant 
and what all these people struggled to get, and just say "well, 
you Ye going to have to pass another law; we're just not going to 
interpret it that way." They are breaking faith with all the people 
who struggled and worked for title IX and 504, Mr. Chairman. I 
still have some hope, and hope, indeed, that they will change their 
mind. 

Thank you. 

(The prepared statement of Dr. Mary Frances Berry with attach- 
ments follows:] 
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Prlparkd Statement ok Mary Frances Berry, Member of the U S. Commission on 

Civil Rights 

Chairman Edwards, Chairman Simon, and orators of the subcommittees, I 
am Mary Prance* Berry, member of the United States Commission on Civil 
Rights. 

The Commission is pleased to respond to your request for testimony on 
the enforcement of civil rights statutes in higher education, specifically 
Title VI of the Civil Rights Act of 196*, Titi , H of the Education 
Amendments of 1972, and Section 504 of the Rehabilitation Act of 1973. 
These laws, fully enforced, as Congress intended, would prevent discrim- 
ination on the basis of race, color, national origin, sex, or handicap 
throughout most of the Nation's higher education system. They have not 
been and are not being fully enforced. 

Inadequate civil rights enforcement in education is not a new problem. 
Ve have reported in the paet t.V\t excessive delays and insufficient re- 
sources for aggressive efforts too often have characterized enforcement 
of PedereJL laws to provide equal educational opportunity in our Nation's 
schools. What la different about the situation today is that the 
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Departments of Education and Justlos havs decided, as a Batter of policy, 
to give up trying to enforce requirements for •limine. ting the ■any perva- 
sive forme of die origination in education. Indeed, the polloiee the/ 
have adopted, unleee reversed, could result in a nexroving of Title VI, 
Title EC, and Section 504. In our viev, adalnlet ration initiatives are 
leading toward a crisis for Federal equal educational opportunity 
guarantee*. 

Since this administration took offios, ths Cosnission has been 
concerned by efforts to reverse longstanding Federal oivll rights 
enforcement polioiee. In one area after anothsr, the administration has 
retreated from broad remedial interpretations of oivll rights laws 
sstabliahsd in regulations and suocsssf ully defended for many years 
during Republican and Democrat io administrations allks. The retreat in 
education has been very pronounoed. 

In January 1982, for exampls, ths Treasury Department announced it 
would abandon its 10-year polioy denying tax exemptions to racially 
discriminatory privats schools, including colleges and universities. The 
Justice Department, which was responsible for defending that polioy 
before the Supreme Court, reversed its position and actually urged the 
oo art to nullify lover oourt Judgments against two such schools. It 
malntainsd Titls YT would have to be amended before it oould withhold tax 
benefits to enforce nondiscrimination. Am members of the Subcommittee on 
Civil and Constitutional Rights may recall, the Commission tsstlfled 
against this In tsrpr station . Ve are pleased Congress shared our view 
that the enforcement was inadequate, not the law. Nevertheleee, there 
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sight have been no effeotive vole* for established Federal enforceuent 
authority in the judicial forum had the Supreme Court not taken the 
extraordinary etep of appointing a epecial couneel. A decieion now 1b 
pending in thie case. / 

By the time the tax exemption ieeue arose, the Commieeion had noted 
•o many Initiative* to roll back Federal civil rights protections in 
education ve felt compelled to write the President about the growing 
pattern of threats to equal educational opportunity. If I may, I would 
liks to submit a copy of thie letter for the record at this time. 

Two items cited in our letter were the following} 

• The Department of Education, in accepting higher 
education desegregation plans, waived established 
guidelinee that have ths fores of law. In ssttling 
its oass against North Carolina, for sxampls, the 
Department ignored requirements, ieeued under 
court order, that are crucial to eliminating the 
veetigee of segregationiet policies. Theee 
requirement e inolude meaningful goals for 

• dssegregating etudent enrollments, facultiss and 
administrative staffs end plans for sliminating 
dupllcatlvs programs at n sigh bo ring black and white 
collegee. Through the North Carolina conssnt 
dsorss, ths Department may have evaded compliance 
with ths oourt ord sr. f 

• Tns Department of Education has continued sup- 
porting ons State higher education system (Alabama) 
that refused to make even w1n1mel commitments to 
equalizing opportunltiee for black studsnts and 
educators'. Although Congress intended Pedsrai 
agenolee generally to enforce Title VI by 
terminating funds whsn all efforts to gain 
voluntary oomplianos fail, ths Department of 
Education ... referred the case to ths Department 
of Justice instead. Ae In the past, this action 
furthsr may do lay Title YI oomplianos. 

The Commission continues to believe that the established guidelinee 

are minims! requiremente for dismantling ths dual systsm of higher educa- 



tion and that ths Education Department is legally obliged to enforce them. 
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V«, therefore, are greatly oonoerned by mounting evidence of ooopromleee 
and delays and art pleased the eubcommitteee hava ohoaan to proba tha 
raoant record. Sinoe you hava echeduled othar teetimony on thla epacifio 
iseue, however, I would lUca to epand tha remainder of ay time dlsouasing 
anothar araa where ^nging polio iaa Jeopardise equal opportunity not only 
in high ar education, but in othar federally-aaaieted programe. 

I flrat want to iianrisi aatabliahad Federal polioiaa and than tract 
recent avanta that ahow a major ravaraal ia under way. Finally, I 'rill 
euggeet eome implications of tha emerging polioiaa and a fav of tha 
unanawarad questions they raise. Ve believe no policy change should be 
puraued while the oonaequenoee remain so doubtful and potentially detri- 
mental. 

The immediate isaue ie the extent of the Education Departments 
authority to enforce Title H in higher education. Under polioiee 
oodified in the Department' e regulations, Title H covere any education 
program or activity receiving or benefiting from Federal funds. This 
Includes programs supported through the tuition and feea etudente pay with 
Federal grants and loans. It also includes programs supported by funds 
authorized for other purpoeee, euch is Federal reeeaxch granta and 
oontracta. Tha Department may inveetigate any unassisted program whose 
discriminatory practioea may "infaot" an aaaiatad program. It doea not 
hava to determine whether a program reoeivee aaaiaUnce before beginning 
an investigation. 

Tfaeee polioiee, whioh parallel Title VI and Section 504 polioiee, ware 
adopted in 1575. They withstood Congressional eorutiny, including extan- 
aive hearings bafore the Subcommittee on Poetseoondaxy Wuomtion, and 
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attempts to changs thsm through Halting utodaMti. No dsfinitivs court 
ruling sine* then h« required the Department to reetrict them. Indeed, 
in the only two Title H oatse the Supreme Court hM decided, it etreeeed 
the DMd to interpret the law broadly In order to so commodate Ccngreeeional 
cbjectivee. 

The Commission reviewed sdministrativs snforcement of Title IX In 
I960. Ve found a alitor? of delays, lnoonsistanoiss, and failuree to meat 
coamitaente neceesary to correct violations and encourage voluntary 
compliance. Ve did not find any deliberate policy choice in favor of 
significantly narrowing enforcement of the law. 

Shortly after the currant Secretary of Education took office, however, 

the Department began developing propoaala to Halt civil rights coverage 

by exempting echoole assisted only by Federal student aid. The 

Commission's letter tc the Prssident, which I already have introduced, 

summarized the etatus w iM* effort In February 1961 aa follow* t 

* The Department of Education tried to exempt from all 
its civil rlghte requirement* over 3,500 poet- 
eecondary institution* assisted by Federal etudent 
aid ... to prevent a court ruling that may uphold 
it* enforcement reeponsibllitlss. In an sffort to 
moot the Third Circuit 'e review of the Department 
of Education 1 e Title II enforcement authority [in 
Grove City College v. Bell ) the Secretary of 
Education ... submitted for Department of Juatlce 
approval a proposal to cease oountlng soma types of 
Federal student aid as Federal assistance for the 
purposes of civil rights coverage, even though 
court rulings holf that schools arm assisted by 
such aid. although the Department of Jus tics found 
this proposal also oontrary to law, the Department 
of Education pursued it nonetheless. Vhen the 
White Hcuss rejected the proposal, the Secretary of 
Education announced he might reeubmlt a modified 
version. 

As this summary indloatss, ths Departments effcrte to narrow its 
regulations wsre driven by policy preferences, not changes in ths law. 
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Chairman Edwards and Chalraan 31*on, I would llkt to submit for tht record 
at this tlas ooplss of dtpartaantal a tao r anda supporting this oonoluslon, 
including * aaaor aadu» froa ths Iduostlon Dspartaant^ Gansral Counsel to 
ths Secretary rsc os— pdlp f thay risk s probsbls sdvsrss oourt ruling to 
asks "a political point,* Although ths rsoo— ads t Ion was ovarrulad, ths 
Dapartaant oontinuad its sfforts to narrow olvU rights obligations bassd 
on studsnt aid and now plans to publish a aodlflsd proposal In Jul/* 

Ths first sign ths Justlos Dspartaant would not uphold ths Education 
Dtpartaant's sstabllshsd oivil rights pollclss oaas last April, whan It 
sgTssd to drop Its dsfsnss, In grows City , of ths Papartasnt'a authority 
to tsralnats Guarantaad Student Loans. In ths haarings ths Suboosmlttss 
on Poatsaoondary Education than hsld, ths Coamlsslon ravlswad ths sound 
lsfal basas for ths Covarnaant'a foraar position and azpraaaad oonoarns 
about ths polloy ohanga. Tha Assistant Attornsy Canaral for Civil Rights, 
howavar, taatiflad that a sors rastrlotlva polloy had not basn adoptadi ha 
aaraly had sada a daolalon about a particular oass* 

Than, In July, a fadaral distrlot oourt issuad a ruling that ssvsrsly 
raa trie tad oivil rl^bta anforoaaant In aduoatlon In tha Bastarn Distrlot 
of Virginia. S pacifically, tha daoislon, In Dnivarslty of Rlchaond v. 
Ball , liaitad Education Dtpartaant tltla H lnvsstlgatlona to programs 
dlraotly raoaiving radars! funds spsoifloally "aaraarkad* for than. 
Prograas asslstad by Fadaral atudant aid, rasaaroh grants and oontraota, 
or funds dlraotly rscslvad by anothar program all wara shlsldad froa 
scrutiny, as wara unasslstad prograas tha Dspartaant foraarly could 
invastigaU undar tha "inf ao tion* tbaory. In addition, ths Dspartaant was 
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enjoin*! fro* inveetigating any civil rights violation unlets it flrtt 
could thov that the illegally dit criminatory program directly received 
Federal fund*. Deepite theee etriout lnoontletenciee with the Department' t 
established policies and prevailing oast lav, the administration decided 
not to tppeal Richmond. 

Since the dec i •ice cant down, tht Commission has corrttponded exten- 
eively on these issues with the Secretary of Education, the Attorney 
General, and the Assistant Attorney Central for Civil Rights. Ve aleo 
have issusd a public statement and written the Preeident about our 
conceme. If I nay, I would lUce to submit copies of thie correspondencs 
and our etateoent for the record at thie tine. 

Rather than euajsariiing each of these documents, I would like to pre- 
eent the basic issuss as ws sss them. The Commission believes the 
Departments of Education and Justics had ampls grounds for appealing 
Richmond and that thsir dscision to 1st the ruling stand reprsaentsd a 
sharp reversal of longsta n d in g Federal policies that were consistent with 
ths broad remedial purpoeee of civil rights laws. Ve believe the Richmond 
court's theorist, if adopted as nationwids policy, would decimate civil 
rights protsctionm in education under net only Title II, but Title YI and 
Section 504. Ve alto believe they ultimately could jeopardiss civil 
righte protsctionm in many other federally-assisted areas, such as health 
care and municipal and social services, vhsre serious discrimination 
persists. Ths Coesalttion fears Richmond standards will become nationwide 
Federal enforcement policy if the preferences of the Justics Department 
prevail. 
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In hit lsttsrs to us, tht Assistant Attornsy Csnsral discounted ths 
policy implications of tht decision not to appeal Richmond * As in his 
testimony on ths Crovs City brief, hs suggested ths dscision merely 



lBpllsd approval of narrow intsrpr stations of Fsdsral oivil rights 
protections, inoluding ths Richmond opinion. In conjunction with ths 
Education Department, moreover, ths Justlcs Department choss not to appeal 
another restrictive ruling, ths Sixth Circuit Court of Appeals dscision In 
Hillsdale College v. Department of Health, Education, and Vs liars . This 
decision also Halted Title IX protections tb directly assisted programs. 
As a result, highsr education institutions as els ted only by Federal student 
aid in Michigan, Chlo, Kentucky, and Tatmsssee now nay dsny wosen equal 

opportunity in prj-tioular coursss of study, other profsssionally rsl^ted 

i 

actlvltlss, counseling, health ssrvices, housing, or ths many other 
aspscts of campus llfs not dlrsctly targsted by Federal funds. Ths 
Assistant Attorney Ceneral endorsed the reasoning in this cass and 
suggested that rulings upholding ths Education Department 1 s broad 
enforcement authority, including the Third Circuit Court of Appeals' 
dscision in Crovs City , vers exceptional and extreme. His arguments 
consistently Implied that the Supreme Court's ruling in North Haven Board 
of Education v. Bell "pinpointed 1 * Title H to directly assisted education 
programs. 

Ths Commission does not agree. As our letters repeatedly have 
strsssed, the Supreme Court in North Haven held only that Title H le 
"program specific. 1 * It expresely left open, for refolution in future 
litigation, the queetlon of the extent of coverage T ie term allovs. Ths 
majority said, "Vs do not undertake to define 'prof <m* in this opinion. 1 * 



reflected an 



temsnt of a particular cass. His lsttars, hovsvar, 





293 



It tlao oltad, aa oonalatant with profraa apaolflclty, a Dapartaant of 
Haalth, Education, and valfara atataaant that any aducatlon procraa or 
Activity u aubjact to Tltla IX raquiraaanta "if it milvn or banaflta 
trcrn" radaral flnanolal aaalatanca (aapnaala ad dad). 



Thart hu bnc no dafinltlva ruling •piapointinf l » Title IZ or rtUt^ 
civil rUhtt lava to diractly ualatad aducatlon profraua. Inara U a 
ran^a of lov«r court opinion! that oould form tba baala of a position on 
tha laaua« Like tba Education Dapartaant'a raculatory plana, tharafora, 
tha Aaalatant Attornay Gana^al'a laga! analyaaa olaarly V i ahapad by a 
polloy prafaranea for narrowinf fadaral olvll rUtfta anforoaaant in 
•ducat Ion, not controlling pracadant. 

Daaplta ataurancaa to tha contrary, va ballava that racant litigation 
daolalona vara not caaa-gpacif ic, but raflact a aubatantlal policy chanca. 
Ob .Vch 15, tha Aaalatant Attornay Oanaral advlaad tha Education 
tepartaant to adopt atandanlA baa ad on Richmond and Hllladala for all Ita 
olvll rljhta Invaatlcatlona. Afaln, North Havan vaa oltad aa If It 
foracloaad broadar anforct. it authority* I alraady hava no tad that tha 
Supraaa Ccurt'a raTaranca to profraa ipaclflolty did not lUlt Tltla II to 
dlraotly aaalatad protraaa. Nor did tha Court in any way limit Tltla YI 
or Sao t ion 504- In our viav, Worth Havan la balm a tr at chad bayond all 
raaaonabla bounda to Juatlfy a aajor ratranchaant in Fadaral olvll rl^hta 
anforoaaant at all aduoatlonal lavala. 

Tha Coaalaalon vroia tha Sacratary of Education and tha Attornay 
Oanaral about tha March 15 aaaorandua. If I amy, I would lika to »ubait 
oopiaa of tha aaao ra n d ua and thaaa lattara for tha racord at thla tiaa and 
than auaaarlaa our ooncarna. 
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Th» CcaaUaaloa haa baac eonearnad for ion tlaa about tha poaalbla 
adalnlatrativa lapact of Mchaoog and othar rulln*a liaitinc Till* XX 

Va vreta Ua Sacra tar y of Btucatloa la Dacaabar raquaatia* taa 
Dapartaaafa rlava of lit ©IvU rl>t« aaforeaaaat authority 1b li(ht of 
thaaa rull&ct* ifUr coealdarabla talar, Ua 3*01*1*27 laforaad ua that 
Ua Dapartaant'a civil rtj&ta pollolaa vara arpraaaad in lta rafuiatloo* 
aa publlthad and Utloatad Uaj vara tola* fully anforoai aseapt In Ua 
Juriadiotiena covarad by Rlchaoad and HUladnla , In thoaa Jurladlctlona, 
ba indicatad, only Tltla 22 anforcaaact bad baa© our tall ad. No furthar 
aodlf loatlona would ba aada, va vara told, unlaaa raqulrad by Crova City 
or othar futura Supraaa Court daclalona* Thla aUtaaact dlffara 4raa«t* 
loally froa tha pollolaa advancad In tha Aaalatant Attornay Canaral' a 
aaaorandua. Va hava aakad tha Sacra tary to lnfora ua vhathar tha 
Bapartaant lntaada to atand by lta a^ataaant or poaalbly chan** pollclaa 
without avaltlnf a daflnltlva ruling ob thalr validity* Va Juat raealvad 
a raaponaa and would ba plaaaad to coaaaat furthar on tha Dapartaant'a 
anforoaaant pollclaa whan wa hava coaplatad our aaaaaaaant of It* 

Va alao hava praaalnf ooncarna with tha Juat lea Dapartaant* In aarly 
July, it la achadulad to fUa a brlaf bafora tha Supraaa Court In Oroya 
City . Oaa of tha aajor laauaa In tha oaaa la vhathar tltla IX covarw all 
aduoatlon procraaa aaalatad bgr Fadaral fuada, aa aatabllahad rafulatory 
pollclaa provida, or only dlraotly aaalatad profraaa, aa plalntlffa arjua 
and tha Aaalatant Attornay Canaral apparantly would pr+ttr* Va hava aakad 
tha Attornay Canaral to lnfora ua by Ha/ 23 vhathar tha Aaalatant Attornay 
Canaral rapraaanta dapartaantal policy on thla laaua* If ha doaa, and If 
hla vlaw pra valla, fadaral civil ri|fata acf orcaaaet In hi^har aduoatlon 
and othar fadarally-analatad araaa would ba in graat Jaopardy* 
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Specifically, another eituetion lUce the tax exemption out night 
develop, with the adminietration refuting to defend enforcement pollolee 
upheld at the appellate level and ewitohing eidee to eupport the plain- 
tiffe. There le no aaauranoe the Supreae Court then would appoint another 
epeolel oouneel . Another poeeibility le that, ae at the eppellate level, 
the admlnletration slight offer an incomplete, lukewarm defenee of eetab- 
liehed pollolee in G rove City , Ve do not know what the adainletration 
will do. Ho one can predict how the Supreme Court will reepond. It eeeoe 
fair to eay, however, that the pollolee the Aeeletant Attorney General 
thue far hae pureued oould inoreaee the chancee of a definitive ruling 
"pinpointing" Title DC. 

Such e ruling certainly would roll back Federal civil righte protec- 
tion* in higher education. Ve knov, for example, that the ret"; riot ion* 
impoeed by Richmond have hampered the ability of the Education Department 'e 
Office for Civil Righte (OCR) to investigate and reeolve Title EC problem*. 
Specifically, according to dooumente provided at our requeet by the 
Aeeletant Secretary for Civil Righte, Richmond blooked OCR from requiring 
William and Mary College to correct Title EC violation* in lta inter- 
collegiate athletioe program. It aleo blocked an inveetigatlon of poeeible 
eex dleorimination in George Maeon Onlvereity'e law eohool admieelone 
program. Under a Supreae Court ruling ae reetriotlve ae Richmond , euoh 
problem* would multiply all over the country. Even a ruling following the 
eomevhat leee extreme theory of Hllledale oould leave many women no 
recouree for denial e of equal educational opportunity. 

It i* lmpoeeible to aay for certain ju*t how euoh a ruling would 
affect minority and handioapped par « on* In higher education. Title YI and 
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Seotion 504, howtvtr, are linked by linyn^, legislative hittory, and 
oast law to Titlt IX, to tht oourtt, Lf not tht administration, veil tight 
lmposs similar restrictions on enforo«ment oX these laws. It is not oleer 
that the Education Department's tttahllahtd higher education desegregation 
requlremsnts oould be tnforoed undtr a ruling "pinpointing" Tltlt VI. 

ttitrt It anothar type oX Impact In bight r aduoatlon to oonaldar. That 
It tht dollar volume oX Federal aatlttanot that no longer would rtqulrt 
olvll rights ooapllanot. A o cording to tht Project on tht Status and 
Education of Vomen, aa Uttlt aa 4 ptrotnt oX 1902 authorized Bducation 
Department funds for hlgbsr tduoatlon would havt .been tltd to civil rights 
obligations under a Rlohaood- type theory of coverage. IX pollclet advanced 
by the A* tit tan t At torn ty Caoaral't recant memorandum had been In force 
laat /ear, nearly 113 billion in Sducatlon Department fundt could havt 
flowed to night r education programs with no aaturanot tht/ wart not 
supporting discrimination. Tht total volume oX Federal tupport for 
possibly dl toriainatary practictt would havt been such larger because, aa 
you know, higher education prograaa receive eubetantlal aaeletanoe through 
reeearch grante and o on tracts from other departments. 

In oloelng, let at tuggeet that the iapll cat Ions of the Assistant 
Attorney Central' t polio iff oould extend far beyond higher education. Hie 
ttarch 15 memorandum already has proposed restrictions on tduoatlon 
Department Investigations In elsmmntarj and secondary, as well as higher, 
education. Ve partloularly are oonoarnsd about the additional ooaplioe- 
tlons thess would create for olvll rlgbtt enforcement In bio ok grant 
programs, where we already foresee special problems . 
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Ve also are concerned about how Halts the Assistant Attorney Ceneral 
perceives in the Education Departments civil rights authority alght be 
applied to other Federal aaslstance agencies. Certain health care 
benefits, for example, are administered In * aanner slallar to Federal 
student aid. Ve have asked the Attorney Ceneral whether the Juetlce 
Department will seek to reetrlct Department of Health and Human Servicee' 
civil right* invee tigatlona in hoepltale aselsted by Medicare and Medicaid 
to the offlcee that handle thoee funds. A similar queetion could be raised 
about Veterans Administration enforcement under education and health care 
beneflte programs. There are additional questions about how "pinpointing** 
would work in urban mass transit systems, public housing, parks and recre- 
ation, and a host of other federally-assisted areas. Ve believe these 
should be anewared before any further effort is made to change baelc civil 
rights enforcement policies. 

The established pollclee, fully enforced, would prevent Federal 
financial support for discriminatory practices and provide individuals 
effective protection against such practices. The Ciamisslon believes, as 
the Supreme Court ruled in Cannon v. University of Chicago , that this Is 
what Congress intended. V* fear, however, the Supreme Court may not hear 
administration arguments supporting this Intent unless current needlessly 
restrictive policies are reversed before the brief In Grove Cltjr is due. 

I would be pleased to answer any questions you may have. 
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Sc*Cem«nc of U.S. Coaalsslon on Civil Rlghcs 



on 



Adalnlscraclon Decision Noc co Appeal Unlverslcy of Richnotuj v. Sell 



The U.S. Coanlsslon on Civil Rlghcs Is dlsappolnccd by che 
Adalalsc radon's decision noc co appeal che Federal dlscrlcc courc rull: * 
In Unlverslcy of Stlchaond v. Bell . No. 81-0406-a (£.0. Va . 1982). This 
decision Is s narrowing of Federal civil rlghcs cnforceacnc policy jhlch. 
If pursued, would roll back civil rlghcs procecclons frocs a vase nuaber 
of educaclon programs asslsced by Federal funds.' U< have called on che" 
Adalnlac radon co exerclae leadership In proaoclng equal opporcunlcy and 
believe. In chla case. Ic haa failed. 

The Rlchaond courc ruled chac che Oeparcaenc of Educaclon could not 
enforce Tide IX of che Educaclon Aaendaencs of 1972 In an Incercolle- 
glace achleclcs prograa receiving no dlrecc. specifically "earmarked" 
Federal financial assistance . As we wroce che S^crecary of Educaclon and 
che Accomey Ceneral on Augusc 10. chls ruling reaches far beyond sex 
d Iscrialnaclon prohlblclons In achledcs. If accepced as proper 
llalcs. Ic would declaace Tide IX procecclons. Jeopardize procecclons 
agalnsc race and handicap dl sc rlainac Ion under Tide V! of che Civil 
Rlghcs Acc of 196* and Secclon 504 of che Rehabl llcadon Acc of 19?). and 
puc crippling llalcs on che Educaclon Oeparcaenc's Invesclgadve 
authority* 



Sepceaber 15. 1982 
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The Justice Department has said Che Education Deparcoenc "was not 
inclined - Co appeal chls ruling and ic went along. Justice also said 
"there was little room co argue** against the ruling because ic "is pretty 
sound as a matter of law." We understand che Department's reluctance Co 
pursue a case agalnsc an affected department's wishes. We , however, 
believe that che Deparcaenc of Education, which Is charged with enforcing 
civil rights, should have been eager co appeal a decision that so 
undermines its authority and that che Justice Deparcaenc should have 
placed les obligation co uphold Federal civil rights laws above its 
client's wishes, If necesaary. 

We furcher believe, as our leccers Indlcaced, chac leglslaclve 
hlscory and Judicial precedenc give ample grounds fo*. challenging che 
ruling. The decision noc co appeal Is parclcularly dlscurblng because IE 
Ignores a very recenc higher courc ruling dlreccly concrary co che 
Rlchaond courc's cheorles, che Third Circuit Courc's decision in Grove 
Cicy College v. Bell . No. 80-2 2 84 , 2384 (3d Cir. Aug. 12, 1982). 

Specifically, che Richmond courc ruled chac Federal student aid did 
noc count as Federal financial asslscance for che purposes of civil 
rlghcs coverage. By conCrasc, che Third Clrculc, following established 
precedenc, held chac "Federal financial asslscance" Includes scudenc 
grancs because chey beneflc che schools students accend and Congress 
intended co preclude any Federal support for dlscrlainacion in education 
when Ic enacted Tide VI and Title IX. Clearly, there Is "room co argue" 
on chls issue. 
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The Richmond court also ruled that Title IX covers only education 
programs receiving Federal funds specifically "earmarked" for them. The 
Third Circuit* however, termed this approach "Illogical" and noted It 
could undercut enforcement. It concluded that Congress did not intend 
"program" to mean "separate, discrete* and distinct components or 
functions of an Integrated educational Institution*" suggesting that, 
Insofar as educational cooponents are Interrelated* they all are covered 
by civil rights laws -hen the Institution receives general* "nonearmarked 
Federal aid. It specifically held that Federal student grant funds bring 
the entire recipient Institution under civil rights requirements . Tne 
University of Richmond has students on Federal grants. 

The Third Circuit's affirmation of the Education Department's broad 
civil rights authority, joined with earlier rulings, could have furnished 
strong arguments In a Richmond appeal. We believe the Administration 
should have seized them to defend long-standing Federal policies and 
elementary principles of law rejected by the district court. 

We understand the Justice Department still Is looking at the critical 
civil rights Issues Richmond Involves and will have further opportunities 
to litigate them. We urge that future decisions In this area uphold, 
rather than disregard* the broad remedial purposes of civil rights laws. 
The Administration thus will send a needed signal that the Federal 
Government remains committed to equal opportunity. 
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UNITED STATES COMMISSION ON CIVIL RIGHTS 



F.bnilry 12, 1982 



Th. rn.M.at 
"U Vbita lout* 
Uoahlattoa. S.C. 20500 

Car Kr. 7r**U*.t : 



Tha U.S. Coaalaaloo M Civil Uihtt *th itcr.aaia. ,u« 

affort. to ... f.o.r.l l,u.r.hl, i. .ro^ctla. aqual ^uJ.tloMl 
o,,.r ualtr a., lM i H u tht 1HOli Cootr... J.ct.rc"ll rtght. 
tm*, ?! "»"" «■» M«l rlihto su.ra.taa. of th. 
Thlrttooth. fourtaaath, •». flftooath Aa.afcM.ta. I th... 1*« 
teclutfo Tltl. VI .f th. drtl tliht. Act of IMA ,2 .mch .rohlblt. 
41.crl.l M tlo. o. th. aaal. .f r. lor. .r .rl.l. u 

IX of th. t.uc.tlo. iMionti «f i»72.5 vhlch .rehlhlt. .licrlai- 
aatlo. o. th. W.I. of m> 1. r a ..i.li^ aa .t. u 2 Ut.tio. VtoSL. 
Wh.. C« M r... M . M « th... Uw.. Mjorltl.. 1. h.th htu... II™ ^1 

Zui,!2ML / ,,ul * 8W,,rt8,lty <aU " "* Co.araa.ot 
t.,ulr.a th*. to ao .o.* VU. Conr... aaoat.. Tltl. VI. th. 



XI». XV. for . full .l.c»..loa of th. 
eooatltutloaal W.l. of r^.r.1 elrt i ri<htl ^ M ... ™ 

th. .robi«. th.t Mc.u.t.. th... Ma . o.s.. c«tii:ti o. civil 
im > (h.r..ft.rcit .. ». civil iitht. St. Swat T r-^^ 1 

2. 42 O.S.C. f20OO.-20OO.-4 (1»7. 4 («,,. m i» 7 »). 

3. 20 O.S.C. $1611 (i»76). 

M "f? * 8t ' ••'"«• of Clrtl W 'lht. Act of 1H* Ma 

Aa.oda.at. of 1»72) m. »3-n 1. th. $* Mt . «ad 2li-ltoE thT 
C<m '*?- 1M "' «J*0 (1»72). ,or . 

iSSS ? srsyr cml rl • ht • ^ ««> 
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Civil W«r Amtndmtnts gusrsntselng aqual rights had been in fore* for 
ever 90 ytsrs, snd 10 ytsrs had pssstd alnce tht Supreme Court ruled 
public school stgrtgstlon unconstitutional.* Ytt Statt and local 
officials lo tuny rtgions of tht country still maintained segregated 
achool ayataaa. 6 Btfort Congress pssstd Titlt IX, many peststcon- 
dary lDStltutloos had pollclaa dtoylog woman tqual opportunity lo 
admissions, financial aid, txtracurrlculsr sctlvltlaa (Including 
athletics), and tapleyatnt. Eltatntsry and itcendsry schools 
commonly limited woman's sccass to vocational and otbar tducatlon 
programs and to administratis positions.' 

Ovtr tha ytars, this Commission conslsttntly hss found that only a 
strong Federal commltmtnt to snforclng thast civil rights lavs can 
makt thtlr promlst of squal tducstlonal opportunity s reality.* 
At anforctmtnt lmprovad, ve havt nottd progrtsi In soat sraaa.' 
Tht probltmt Congrtss lnttndsd to combat In tnactlng thtat lavs havt 
not dlsapptsrad, hcvevtr. Soat school systtas still srt llltgslly 
stgrtgsttd. *° Othtr pollclss snd prsctlcss rootsd In psst snd 
still ptrslttlng prtjudlcti contlnut to dtny alTJorltlti, women, and 
othtr victims of discrimination tha tqual aducatlon th«y need to 



3. Brown v. Board of Education. 3*7 U.S. 483 (1954). 

See , U.S., Coamlaslon on Civil Bights, taclsl laolatlon In tht 
Public Schools (1967)* Stt slso, U.S., Commission on Civil Blghti, 
With All DtTT&Trstt Spttdt 1954-19?? (November 1981), pp. ll-H, 
18*19 (hereafter cltad as With All Deliberate Spaed ), 

7. Sat, for example, Dltcrlalnatlon Against Woatn: Bearings on 
Stctlon 80S of H.B. 16098 Bsfort tht Sptclsl Subcomm. on Education 
of tht House Comm. on Education and Labor, 91st Cong., 2d Stss. 
(1970); 118 CONC. IIC. 5803-15 (1972); U.S. Offlct of Education, 
Department of Btalth, Education, and Vtlfara, Commissioner * a Tssk 
Korea on tht Iapact of Offlct of Education frog rams en Woman, A Look 
at Women in Educstlon: Issuss and Answers for HEW (November 1972), 
pp. 4-10. 14-17. 

6. Set. for example, U.S.. Coamlaslon on Civil Bights. Tht Federal 
Civil Bights Enforctmtnt Effort— 1974 . 7 vols. (November 1974-June 
i9»). 

9. Stt. for example, U.S., Commission on Civil Bights. More Hurdles 
to Clear (July 1980). pp. 11-30; Civil Bights Ststtmtnt . pp. 31-32; 
With All Deliberate Spaad . p. 31. 

10. For a discussion of unrssolvsd dtstgrtgstlon Issues in Chicago, 
New Tork City, St. Louis, Lens a a City, Missouri, snd othsr major 
cities, ate. With All Deliberate Spttd . pp. 31-34. 
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coarpat* for thalr f*ir *h*r* of aaploymaot opportune tia*. 1 * 
Strong Fadaral ia/orc««Dt of civil right* protection* is *d\«c*tloo 
ramalna vlt*l *• *v*r. v«, thar*for*. *r« d**»ily diaturbad by 
initiate** that would roll back tbaa* protection*. 

Effort* lr Conir*** to limit F*d*r*l *aforc*a« ot of *gual 
*duc*tlonal opportunity hav* Wn 4 lop*;-*t*ndlai conc*ra . The** 
•ffort* hav* lncr«**«d *nd jaopardlx* mot only constitutional 
guarantee* of equal right** but the fundamental eeperetloo of power* 
oo which the Constitution la built. Thar includ* a number of budget 
ameadeaate that leglelete major c hang a a In civil right* policy 
without offering adaquata opportualtl** for Coagr***lonal 
conelderetloo *nd public dabat*. 



Coogr*** *g*la 1* considering budg*t emamdaant* 
that would kaap F*d«r*l *g«*cl*« from carry!** 
out thalr raaponalbllltlaa for *oiorclng *qu*l 
•ducatlonal opportunity. For th« pa at four 
y**r*, auch amendment* pravaatad tba Department 
of Health, Education, aad Valfara and, mora 
recently, tha Department of Education from 
requiring pupil traaaportatloa whan ecmool 
deeegregetloa othanrlaa caaoot ba echleved.* 2 
The** amandmaata hav* daprlwad the Fadaral 
Covarnmant of Ita moat affactlwa tool for 
• niorclng clwil right* protactloaa *g*ln*t 
•«gr*g*tlon, dalayad ramadlaa for violation* of 
thaaa protactloaa, and Jaopardlsad tha 



11. For *x**pl«, from F*br*ry through mid-October af lttl a loo*, 
tha Danartmant of Educatlon*a Offlca for Civil tight* found civil 
right* vlolatlona In 288 achool eUetrlcte *od poeteecondery 
loatltutlona. Clar*ac* Thomee, Aaalatant Secretary for Civil 
tight*. Dapartaaat of Education, l*tt*r to Hergeret Eohn, Motional 
Coalition for woman cad Clrla la Education, Dec. 28, 1981. 

12. Tha flrat auch amaadmaat, kmowa aa tba Eaglatom-llden 
amendment, wma addad tol.l. 7555, 93th Can*., 24 Seee. (1978), 
providing appropriations for tha Dapartmaat* af Labor and lealth % 
Education, A ad Ualfar* for f local yaar 1978. Tka curreet amaadmaat 
waa anactad Into law aa part of I. ft. 7998. C4C. B£C. I- 7945, 
7951, 7971 (dally ad. Aug. 27, 1980). For a dlec»*eloe of tha 
coacarn* r*l**d by tha £*gletoa-Bldea amaadmaat, aaa , Arthur $• 
Flamming, Chairman, O.S. Coamleeloa an Civil light*, lattara to 
Fraaldoot Jlavy Cartar, Kay 16, 1978 aad Vov. 21. 1980. Sea eloo , 
0.$.. Commleeloo am Civil light*. Upon to tha Frooldeat aad to tha 
C ongraa* . J*ou*ry 1981, pp. 10-12* 
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tsacutlva'a fulfillment of ttt fuadaaeatal 
obligation to atiorca the lav. Congraaa alao haa 
attaaptad to Halt tha Dapartaant of Juatlca'a 
lavolveeent la achool daeeg ragatlao caaaa.* 3 
Hocked ay a fraaldantlal veto la 1910. 14 tbr 
attempt tea Wat removed thla yaar* Tha Sanata 
.vov baa approval aa aaeadmeat to Jcatlca'a 
authorisation that vould lapoaa even atrlctar 
llalta od lta ability ta eeek raaedlaa for 
Illegal aagraeatlaa thaa a alallcr ameadaent 
aarllor approved by tha lovaa. 15 Totathar vlth 
tha Halt oo Department of Education anfercaaant, 
thla aaandaant vould raqulra continuing Fadaral 
aupport for uacoaatltutloaal achool eegragetlon. 
It also vould Halt tha eourta' povers to ordar 
daiagragatloa raaedlaa and, thua, lavada their 
aapereta Jurladlctleo. 

Othar pending bud gat aaendaanta v*uld perpatuata 
llalta on Intarnel lavaoue Sarvlc* activities to 
Idantlfy racially dlacrlalaetory achoola that 
ahould be danlad tax eaaaptlona. 16 Still 
another aaeodaent would prohlb't tha Departmant 
of Education froa requiring achoola to aatebllah 
tha goali and tlaeteblaa aaadad to attaulata and 
aonltor afforta to raaedy tha effacsa of lllagal 



13. U.K. 7564. Hth Cong.. 2d Saaa. (1980). 

14. Heaaaga to tha aouaa of lapraaaatatlvea la turning I.I. 7J84 
Vlthout Approval, 16 WTIKLT COHF. OF FITS. DOCS. 2609 (Dac. 13. 
1980). Wa urgad tha Fraaldant to veto tha Dapartaent of Juatlca 
approprlatlona hill becauaa thr raatrlctlng aaandaant vould hava 
andangarad gravely tha Executlve'a ability to corract achool 
aagragatlon and lapllcetad tha Fadaral Covananent In perpetuating 
conatltutlon/1 vlolatloaa. Sea, Arthur S. Flawing. Chairman. 0\S. 
Coaalialon on Civil Ughta. lot tar to Fraaldant Jimmy Career. Nov. 
21. 1980. 

13. Aaandaant to S. 931. 97th Con*.. 2d Saaa. (1982). 128 COMC. 
*EC. S. 393-415 (dally ad. Fab. 4, 1982). Tha lousa aaaaura la an 
aaandaant to B.I. 34 62. 

16. Aahbrook aaandaant to 1.1. 4121. 97th Cocg., 2d Saaa. (1962). 
Thla llaltatloa flrat vaa lapoaad by an aaandaant to tha Traaaury, 
Foatal Sarvica and General Covaromant Approprlatloaa Act for Flacal 
Taar 1960. 
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ditcrimlnatlon. 17 All thttt *back door* Hmite 
on Federel civil righte protection! would perpetu- 
tct dtnltlt of equal tducttlonal opportunity tnd 
keep tht Executive from fulfilling Its constitu- 
tional reepoutiblllty to tnforct tht l*w. lfl 

Congrete It coaeiderlng blllt that vould limit 
the courtt' povtrt to rtqulrt rtmtdltt for 
illegel school tegregetlon. 19 Theie would 
prevent the courtt from ordering mttturet, tuch 
et ttudtnt rtaeelgnmtntt, thtt trt neceeaary to 
correct dtllbtrttt dtnltlt of constitutionally 
prottcttd civil right*. Some even would undo 
court-ordered rtmtdltt elreedy In tfftct. Such 
seeaurat vould ptrpttuttt vloletlont of tht 
Conttltutlon end tubvtrt tht cone ti tut i one 1 
balance of powere.^ 0 



17. Velker amendment to H.I. 4560, 97th Congl) 2d Sttt (1982). For 
our vltw thtt thit tmtndmtnt vould Jeoperdlxe tht Ftdtrtl Govern- 
ment*! ability to tnforct tlgnlflctnt civil rlghtt mttturtt by 
Halting ntcttury numericelly-baeed rtmtdltt, tee , Arthur S. 
Flemming, Chairman, U.S. Commlttlon on Civil KlgKtt, lttttr to 

U chard S. Walker, U.S. Bouee of Ktprtttntttlvtt, Oct. 30, 1980. 

18. For our vltwt thtt budget amendment t limiting ftdtrtl civil 
rlghtt tnforctment rtttrd progrttt towtrd equal educational 
opportunity tnd undo tht work of Congrttt without ctrtful contldtrt- 
tlon, ttt, for example, Artbur S. 7 lemming, Chairman, U.S. Commlt- 
tlon on Civil aMghtt, lttttr to Slrch layh. Chairman, Subcomm. on 
tht Conttltutlon of tht Senate Judiciary Comm., Stpt. 16, 1980 tnd 
testimony before tht Subcnmm. on Civil tnd Conatltutlonal kMghte of 
the Houee Judlcltry Comm., Stpt. 21, 1981. See tlto , U.S., Commlt- 
tlon on Civil ftlghtt, Sttttmeot on tht 96th Congrttt and Civil 
ftlghtt, Oct. 15, 1980. 

19. B.J. lee. 56, B.ft. 2047, S. 528, S. 1647, S. 1760, 97th Cong., 
2d Sttt. (1982). Stt tlto , tmtndmtnt to 5. 951, 97th Cong., 2d 
Stat. (1982), dltcutntd above. 

20. For a full dlecueelon of how bllle to limit court-ordered 
remedltt for Illegal segregation threaten tht Conttltutlon, ate, 
Arthur S. Flamming, Chairman, U.S. Commleelon on Civil aMghtt, 
lttttr to Lowell Wtlcktr, Chairman, Subcomm. on State, Juetlce, 



Commerce, and tht Judlcltry of tht Senate Approprletlona Comm., July 
6, 1981. 
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* Tht Se&ite It contldtrlng « bill to reduce Title 
XX protection*. 21 Zc would allalnate til Title 
% . XX roqulreaente prohibiting Job d I aerial nation** 
prohibit ttx discrimination tgtlntt ttudtntt 
only lo tost directly tttltttd protreae.23 It 
thut would prevent Federel ■aforceaent of equal 
educational opportunity for women lo aott progreat 
tttltttd b7 Federal fundi. ** The tpontor of 
tht bill hat ttld he doet not believe the Federal 
Gov«rnatnt tbould be en ■enforcer" la educa- ' 



Executive branch Inltlttlvtt pott further threttt to the Wttlon't 
progrttt toward equal educational opportunity . Flrtt, there hat 
been a concerted retrett froa full toforctatot of civil rlghtt 
rtqulreaentt In education. 

* The Department of Education halted affortt to 
ttrengthen Title VI compliance requlreacntt 
protecting national-origin ainorlty children who 
have have Halted proficiency In r,ngUth. Lett 
February, the Secretary of Education retclndtd t 
propottd rule that tought to guartntat tbett 
children the opportunity to learn Engllth without 
falling behind In other tubjtctt. 26 The rule 
tlto would have given tcboolt clearer guidance In 



21. S. 1361, 97th Cong., let Seet. (1981). 

22. Id. SSK1)» 2. 3. 

23. Id. 551(A), 3. 

24. For t full dltcuttlon of the affectt thlt bill would have on 
Fedsral civil rlghtt tnforceaent and women now protected by Title IX, 
tee, U.S. , Coaaittlon on Civil Ughtt, Staff Antlytlt of $. 1361, 
Sept. 22, 1981 (hereafter cited at $. 1361 Coaauntt). 

2$. 127 COKC. IZC* $. 6124 (dally ed. June 11, 1981) (Reaarke of 
Senator Hitch). 

26. 45 Ftd. fctg. 52053 (1980) (the Department of Educttlon*t 
propottd rule and rationale); 46 Fed. leg. 10516 (1961) (retclttlon 
of the propotal). For our vlewt on the Improvement t thlt rule would 
have effected, tee, Arthur $• F learning. Chairman, U.S. Coaaittlon on 
Civil Elghti. lttttr to Antonio J. Callfa, Office for Civil lightt. 
Department of Education, June 11, 1981. 



tlon. 
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hav ta taaaly nth Tltla TlNitki ttval 
tavxatlaaal 0»»*rt*altT Act if 1974." 

• Tha Daaartaaat af ttucatlaa, ia •etaatla* hlghar 
aiucatlaa 4aM|ratatlaa alaaa, valval aatabllaha* 
fuMallaaa that hava tha ft ret if lav. ta 
aattlla* tea aaa* i|ilut Sarth Carallaa, 2 ' far 
aaaaala, tha fc* artaaat lmn4 ra<ulraaa»ta, 
laava* aaaar taurt araar," that ara t racial ta 
allalaatla* **» vaatltaa af aagragitlaalat 
HUclaa. Thaaa ra«,ulraaaata laclvJt Maila***! 
IwU far 4«Mgrai«t^M atviaat aarallaaata, 
facvltlaa, ana* aafelaiatratlva ataffa aaa* plaaa 
far allalaatlat «*allcatlva arafraaa at 
aaljhWriaa; bltt* aa* vhlta callaiaa.* 
Thraut> tha fcarth Car ilia* CMNit aacraa, tha 
Daaartaatt at( ha*a avaaaC caaa llaaca vita tha 
caart araar. 31 

* Tha Daaartaaat af tawcatlaa haa taatia^ai 
auaaartla* — ttata hlghar aaucatlaa ayataa 
(Alahaaa) that rafweaa* ta aaka avaa alalaal 
caoaltaaata ta aauallsia* aaaartaaitlaa far black 



27. »ub. L. So. «OI0, tit. IX, II Stat. 314 (ca4ifio< at 10 
U.S.C. $$1701-3* (im 4 Suaa. 121 1979). 

It. Ilorth Carollaa v. D«»t. af Uvt., »a. 79-217-CIV-3 (t.D.H.C. 
July 17, mn (tooaaat aacraa). 

«. Lrltarla Special a* taa laaraalaata af Accaatabla Kaaa ta 
Daaagragsta Stata Syataaa af rablle llghar taucatlaa (araaara* 
pursuant ta Sacaaa* fvaalaaaatal Oraar), Aiaaa v. Calif aaa, 430 F. 
Suta. Ul (1977). 

30. Far aar vlava aa taa lacaaalataaclaa hatvaaa tkla aattlaaaat 
aaa taa caart araar, aaa, Arsbur S. Flaaaia*. Caalraaa, Q.S. 
Caaaiaalaa aa Civil tigktt, lattar ta Tarral I. Ball, Sacratar* af 
tavcatlaa, Jaly 10, INI (haraaftar clta4 aa Daaagragatlaa Flaa 
lattar) tW aaclaaat ~lrlafla« Haaaraatfua aa taa Carraat ttataa af 
Highar taacatlaa ftaaacragatlaa i» aarth Carallaa* (July I, 1911). 
for aar vlava aa tha aaa* far avaa atraajar aa aagragatlaa ratal ra- 
aaata, aaa, U.S., Coaamiaaiaa aa Civil UcMa, Tha Slack/ Vhlta 
Cellataa; Plaaaatllat taa Dual tyataa af Mlghar UucatTaa 7I»rll 
IRlK aa. i2-*L 

31. ftaaagragatlaa Flaa lattar. Taa Faaaral caart that araaraa tha 
asasgragatlaa rajulraaMata aaat Mt hallava it haa jarlaalctlaa ta 
caaalaar vhathar tha caaaaat aacraa caaallaa vith thaa. 
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atulaata a*4 t**cotara.** AltWvfH Caajraaa 
lata»4a4 Fa^aral igiKtii taaarally ta aaiarca 
**Tltla ft Vy tarmiaatlaf fun * *11 affarta ta 
|ala valuatary «a»alla»ca t A t ** :1m DaaattMat 
af t4ucatlaa laat a*at* nrwrW tW caaa ta ta* 
&«»arta*at af JuitUi l9ataa4." Aa It ta* 
aaat, th!a acuta further m; 4a lay Titla ft 

Ca*»llaaca." 

Tlw D«a*rta*at af tlucatlaa iimmcM It vaul4 
caa*14ar ekii|lH It* rulaa aa ta*t a<Wala It 
•■•let* »• l*tf** •awH turt t* flit an aaauraaca 
at tkalr casallaaca vlth tlvll rl*ata lava. 36 
Thla c)ai|i «*ul4 atocura tWa aaale arlaclala af 
tha civil rli»ta lava tka Daaartaaat aafarcaa, 
•lata taaaa law ra^uira aa>a41 aerial a* tlaa aa a 
caa41tlaa af Fa4aral aaalataaca. It ala© v«ul4 
aHalaata a tael far aaaklag valuatary tear- 
*ltan<a 3 * a&4 vie lata a cawrt"ar4ara4 ra*uira- 



31. Clara at a TWaii, Aaalataat Saeratary far Civil ki|Ma. 
DaaartM&t af t4ucatlaa, lattar ta W». 4r*4for4 tara*l4a, III » 
Aiaiataot Attoraay Caaaral. Civil tlghta ftivialaa, &«>art»*" af 
Juatiea, Jaa. 4, 1M2 (Waraaftar clta4 aa A lata** tafarral lattar). 

31. 41 O.S.C $20004-1 (ltH)« far la|lal«tlva klatary af Tula 
VI, mi, S. Uf. Ha. *n a*4 I.E. U>> la. »14 # Mta Caa*., 24 
>aaa ~rapriata4 la (1H4) U.S. COtt COHC. 4 AS. ttVS 1355. for a 
4tacuaaUfi af C«a|riir'«Ml lataat la Tula VI aaf areata at eaaaa. 
aaa . U.S., Caamlaalaa aa Civil ki|hta, Tta Faaaral Civil tlfhta 
tafarcrvant val. XXX* Ta taaura taual t4u^tlWl 

OpportuoUy (Jaauarv 1575), ». 130 (karaaitar clta4 aa Ta taaura 
tqual t4ucatloaal Qypartualt? ) aarf val. ?X, Ta tit— 4 Fa4aral 
Financial Aaalataa*a » a». 11-14. 

.34. AlaWa ftafarral lattar. 

35. Far a 41acuaaloa af tka 4a*a|a 4m ta Tltla ?I aaiarcasast aa4 
alacrity atuJaata Vy Hat falluraa ta vaa fu»4 tarvlaat Joca, aaa. To 
tntura ta.ua! Mutational Oa^artjmltjr , pf. 127-33. Saa, CaataFTor 
national Vol itj tavlav, JuatSea Dalaya4 t PanU4 (1*7*X ff . 44-71 
for a 41acuaaloa of tha ialiya cdSS ay rafarrla* caaaa ta Juatlca. 

34. Dtaartawat af Mucatlaa ttalaaaatal U|ulatl*ta Ajaarfa a*4 
ftavlav Uat, 44 Fatf. U%. 54374 (1M1). 

W. Saa . Daaiaj Ollvar, Caaaral Cavaaal (Daatgaata), —m>Ti*4>m to 
tW Sacratan 'A U^atlaa. Mar 2t, 1M1, ». I. 

34. A4afta v. CvXllfaao CVaaaa^a ttvlty Aetlam Uagtaa). Va. 30»5-70, 
ar4ar at 21 (D.D.C. Dae. If. it77). 
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The Department ef Justice settled • major school 
daaagragatlon cam (Chicago) by accapting a plan 
it formerly had rejactad for failures to meet its 
requlremente" and droppad, rather than again 
appaal, a aacond major caaa (Houatoo) .*° Jn 
othar rsvsrsels of Fadaral civil rlghta policy, 
tha Juatlca Deportment mow la aupporting Stata 
ef forte, aa in tha gtata of Washington to limit 
local voluntary dasagragatlon efforte** aad, aa 
la Taxaa, to permit denlele of equal educational 
opportunity to allan chlldrtn not lawfully 
admitted into tha country.* 2 

Tha Dapartmant of tha Treasury ravereed Ita 
10-year policy of denying tax axemptlone to 
racially discriminatory schools. 43 Tha same 
day, the Department of Juatlca urgad tha Suprema 
Court to nullify judgmente won against two such 



39. Joint Statement of the United States and the Chlcego Boerd of 
Education, Dnltad Stetee v. Bd. of Educ., Mo. 80C 5124 (M.D. 111. 
Aug. 28, 1981). for our views on thle settlement, ses, with All 
Dellberete Speed , pp. 28-29. 

40. Memorendum and Order, loee v. Boueton Indepandent School Diet. 
C.A. Mo. 10444 (S.D. Teat. June 17, 1981), 282 F. 2d 95 (5th Cir.) 
etey denied , 36a O.S. 803 (1960). 

41. Memorendum for the Onited Statae, Washington Seettle School 
Diet. Mo. 1, 633 F. 2d 1338 (9th Cir. 1980), prob. jur. not ed. 50 
O.S.L.W. 3139 (Oct. 13, 1981). For e dlecueelon of Juetice'e 
epparent retreet from the principle, snunclstsd in Brown v. Board of 
Education, that seperete education la inherently unequal, eee, With 
All Dellherete Speed , pp. 28-30. 

42. Brief for the Onited Stetee In the consolidated casee of Plynr 
v. Doe, 501 F. Sonp. 544 (S.D. Tex. 1980), prob. jur. noted . 101 S. 
Ct. 2044 (Kay 4, 1981) and Texae v. Certain Unnamed Undocumented 
Allen Children, 628 F. 2d 448 (5th Cir. 1980), prob. lur. noted. 101 
S. Ct. 3078 (June 15, 1981). 

43. Department of the Treeeurv, Treesury Mews , Jen. 8, 1982. 
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privsts schools In the fifth Circuit. In 
insisting that Coogrsss specifically mitt 
author* tt Treasury's former policy, tha Executive 
dlsregsrded its raspoosibilitiat under tha 
Constitution, tha Internal lavenue Coda, sod 
Title VI.** 

In addition, raducad reeourcee, requirements, snd lssderehlp 
jsopsrdits voluntary civil rights compllence end civil rights 
enforcement io aducstloo . 

* Tha aducstloo block grant aoacted as part of ths 
1982 Fsdaral budgst eliminated funding targsted 
to dassgragsting schools.*^ Successful volun- 
tsry dsssgrsgstion efforts that raduca tha naad 
for svsndstory transportation may not survivs 
bacsuss funds formsrly supporting such afforts 
nov will ba dilutsd through distribution formulas 
aot bassd on dasagrsgstlon nasds. ^ Tha block 
grant slso eliminated required pre-grant 



44. Mamorendua for tha United Statas in Coldsboro Christisn Schools 
v. Uoitsd States, No. 80-1473 (4th Cir. Tab. 24, 1981), cart . 
granted , 50 U.S-L.W. 3265 (Oct. 13, 1981) (No. 81-1) and Bob Jonas 
Uoivarsity v. Uoitsd Ststas, 639 F. 2d 1*7 (4th Cir. 1980), cart, 
granted , 50 U.S-L.W. 3265 (Oct. 13, 1981) (No. 81-3), fJLlad Jin. 8, 
1982. 

45. For our vis* that tha lav raqulras tha Fadaral Government to 
withhold tax exemptions, as vail ss othar support, fro* racially 
discriminatory schools, sas , U.S., Coeaeission on Civil BUghta, 
Ststameot on tha Administration' s Dacision to Kavoks Its Kavanua 
tula a and to Crsnt Tax-Exaapt Status to Schools that Discriminate on 
the Basis of Baca, Jan. 19. 1982. Saa slso , Baarlngs on Tax 
Exsmptions for Ssgregsted Frivsta Schools Before the Subcomm. on 
Civil snd Constitutional tights of the Houas Judiciery Comm., 97th 
Cong., 2d Sass. (Statement of Arthur S. Flamming, Jan. 28, 1982). 

46. Omnibus Budget Eeconciliation Act of 1981, Pub. L. »o. 97-35, 
5561(a)(1) 95 Stet. 469, reprinted In O.S. CODE CONC. 4 AD. NEWS 
(Su;p. Ho. 7, Sept. 1981). This act conaolidsted the Emergency 
School Aid program uith programs authorized for other purposes snd 
l«t school districts dscids what protrams to fund. 

47. The Montclsir, New Jersey, school system, for example, will 
loss 93 percent of the Federsl funds it used to carry out • 
voluntary desegregation program snd foresees tha program's 
'impending demise." tducstlon Weak , Jsn. 19, 1982, pp. 1, 17. 



9 

ERIC 



316 



311 



revisvs, which cm product prostpt rtM^lti 
for civil rights violation* .*» It rsloed 
doubct tbout other requlrameate that promote 
effective monitoring *nd enforcement, including 
reporting *nd citisen participation provisions 
•ml provisions that help present Stata and local 
aducatloo Agencies fro* using Federal fund* to 
frae other funds for discriminatory ectivitiee 

te sources for tba Department af Education's 
Offlca for Civil light* hava Wan reduced, con- 
•training activltias that prsvant and rssolvs 
major civil right* problams, notably compliance 
ravleva to lovaatlgata apparently carious and 
vldeapread danlsJLs of squal educational opportu- ' 
nlty tod tachnical aaalatanca to promote 
voluntary complience.** Tha currant operating 
plan of tha Offlca for Civil Eights adopta a mora 
paaalva rola. laavlng victim* of systemic 



48. Pub. L. No. 97-35. 5587(e)(1). 95 Stmt. 480 (1981). 

49. For s discussion of tha naafulnaaa of pre-grant ravlavs 
formerly raqulrad under tha emergency School Aid Act. Pub. L. 95-561 
5606(c)(4). 92 Stat. 2257 (1978). ««. To Eneure Equal Educational 
Opportunity , pp. 96-97. Por our conceme ehout eliminating 
pre-grant reviews, see, U.S.. Coamleelon on Civil lights. Staff 
Comments on Proposed tula (Affirmative Action Eequlremeote for 
Coverument Contractor*) (leeued by tha Offlca of Pederel Contract 
Compliance Programa. Department of Labor). Oct. 26. 1981. pp. 1-2. 

50. Pub. L. lo. 97-35 55585(e). 591(b). 95 Stat. 477, 480 (1981). 
Compare , e.g .; p u b. L. Ho. 95-561 51249. 92 Stet- 2355 (1978). Por 
a dlacuaelon of tha civil rlghte problams In block grant programs 
without these safeguards, see . Civil lights Statement , pp. 108-16. 

51. Compare 46 Pad. leg. 5036-39 (1981) (Office for Civil light* 
operetlng plan for fiscal yaar 1981) with 46 T*d . teg. 47810-13 
(1981) (Offlca for Civil ligbte proposed operetlng plan for fiscal 
year 1982). 
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dlacrlalnaClon leea protac tad A email a r 
budget baa been proposed for civil rlghCe 
enforcamenC la education o«XC year.* 3 

Tha Secretary 0 f Education baa made public, 
•CiCrMod undermining ch« Offlca for Civil 
KlfhCe end lta enforcement laleeloo.** Such 
maolfeeC lack of aupporC for Federal enforcement 
of aqual aducscloaal opportunity will, w 
believe, w«akan lnceoClvna for voluntary 
compliance aod cha ability of the Offlca for 
Civil KlghCa Co negotiate saclefaccory remedial 



So— offorce by the Department of Education Co weaken civil rlghta 
protect lone have been blocked, aC laaaC temporarily, bacauaa Che 
OoperCmenc of Juedca found Cham co he loconelacaoC with cha lav . 
They, never cheleee , coocarn us bacauaa cbey a bow Chat Che Sacracary 
of Education Mini, aa ba aald, Co CaaC the lagal llaite of Ma 



52. Tor our vtaw chat Cbe Offlca for Civil light • will not ba able 
Co conduct eo effecclv« enforcement program without mora raaourcaa 
for compliance ravlawa and othar ecclvlclaa It can CargaC on major 
civil rlghCa problama, eae , U.S. , Commlaaloo on Civil Klghte, Scaff 
Commanca on Annual Operating flan for Fiscal Taar 19S2 Fropoaed by 
cha Offlca for Civil KlghCa. Department of Education, lfov. 16, 1981. 
pp. 1-3. 7-9. 

53. Saa . Offlca of MaoagemenC aod Budget. ExacuClva Offlca of Cha 
Preeldeac. Bud gat of Cha UnlCad SCaCaa CovaromanC. flscsl Taar 198), 
Appendix, p. I-V46. 

54. Saa . for example. DepartmenC of EducaClon. praaa ralaaaa. April 
20. 1981. In which cha SacraCary of Education announced a nav 
negotiation procadura bacauaa Currant procadura ua«d by cha Offlca 
for Civil tlghte made achoola feel "It waa Federal policy Co ahooC 
flraC and eek quaaclona later." For a furcbar axpraaaloo of cha 
Sacracary* a oppoalclon Co Federal civil rlghCa aniorcamanc In 
aducaclon. aaa . Terrel K* Ball. SacraCary of EducaClon. laCcar Co 
Paul LaxalC. O.S. Senate. April 24. 1981 (hereafter ClCad aa 
Department of EducaClon Ctrll KlghCa Eollcy laCCar). confiding Cha 
Sacracary' a vlaw chat cbara ara aome civil rlghCa lawa "w« ahould 
not have, aod «y obligation Co anforca them la agalnaC my own 
philosophy." 

35. Va found that In cha paeC cha Offlca for Civil KlghCa did not J* 
negotiate plana Co -achieve full civil rlghCa Compliance wban lc and 
school offlclala know Chara would ba no aaocclona for noncompllanca . 
Saa. To Enaura Equal Educational Opportunity, p. 303 and o. 851. 
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authority to withdraw froa civil right* enforcement. 5 * 

* % . Th« Department of Education triad to reduce it* 

Titlt XX protection* egelnst mi diec rial oat ion 
Id eaplorment «nd thereby halt a Supreme Court 
review that could hold it raaponalbla for 
anforcint than. Io July, tha Secretary of 
Education aakad tha Attorney Ganaral to approve a 
propoeal limiting tha Department Tltla XX rulaa 
that ganerelly prohibit sax discriminatory 
employment practlcae in aaeleted echoole and to 
Inatruct tha Solicitor Ganaral to and tha 
Government* e defense of those rulee. 57 Finding 
the proposal Inconslstsnt vith Cong resslonal 
ictent, the Department of Juetlce would not 
epprove it.** Tha Department of Education haa 
indicated that it vill try again to limit ite 
Title XX employment rules if the Supreme Court 
leevee coverage to Ita dlscrstlon. 5 ' Tha 
changss It fks would reduce protections againet 
employment discrimination for vail over 3 million 
women educetore end limit the Federel Government ' e 
enforcement toole.^ 0 

• The Department of Education triad to exempt from 
all Ite civil rlghte requlrementa over 3,500 
poeteecondery Inetltutlone aaeleted by Federal 
etu.!ent aid,°^ again to prevent e court ruling 



36. Department of Education Civil lighta Policy letter. 

37. Terrel B. sell. Secretary of Educetlon, letter to Attorney 
Cenerel Vllllsm French Smith, July 27, 1981. The caae le North 
He<ren Id. of Educ. v. Bell, 629 F. 2d 773 (2d Cir. 1980), cert . 
irantad , 101 S. Ct. 3141 (Fab. 25, 1981). 

58. Brlaf for Fadarel laspondsnts, Id. 

59. Id. et 37, n. 26. For our vieva on tha mead for full Title DC 
coverege end Department of Education efforts to preempt court 
Interpretatlona of Title EC, eee , for example, Arthur S. Flamming, 
Chairmen, O.S. Commlaelon on Civil tighte, lettere to Terrel H. 
Bell, Secretery of Education, Aug. 3, 1981 and Attorney Cenerel 
Will lea French Smith, Aug. 6, 1981. 

60. For our snalyale of tha affects of e elmllar lagleletlve 
proposal, see , S. 1361 Commanta. 

61. Department of Education aetlmate, cited In Ed ucetlon Daily , 
Jan. 12, 1982, p. 5. 
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that 117 uphold itt u»forca»ant ratpooaibiUtitt. 
In to affort to soot tha Third Circuit' • ravlav 
of tha DapartBaot of Iducatioa'a Titla XX 
anforca»aot authority,** tha Sacratary of 
Education lstt Saptanbar aubaittad for Dapartnaat 
of Juatica approval a propoaal to caaaa counting 
soma typaa of Fadaral atudaot aid aa Fadaral 
aaaiatanca for tha purpoaaa of civil rlgbta 
covtr»ga,* 3 avan though court rulift* hold that 
achoola ara aaalatad by auch aid.** Although 
tba DtpartMDt of Juatica found thla propoaal 
alao contrary to law, 65 tha Dapartjaot of 
Educstion purauad it oonathalaaa.** Vba* tha 
Whit a Uouaa rajactad tha propoaal, tha Sacratary 
of Education aonouncad ba sight raaubmlt a 
nodlflad vtraioo.* 7 



62. Tha caaa la Crova City CoUaga v. Harria, 500 F. Supp. 133 
(V.D. ?a. 1980), appaal pandlnt , Koa. 80-2383; 238a (3rd Cir.). 

«3. Dapartaant of Education, Offica for Civil ttgbta, Draft Kotica 
of Propoaad tulaa*Ung for ravlaion of 34 C.F.I. Farta 100, 104, 106 
(Sapt. 8, 1981). Specifically, guarantaad atudaat loana, parant 
(auxiliary) loana, and Fall granta not diaburaad by inatitutiona no 
loogar uould hava baan conaidarad aaaiatanca to aducatloo prograna 
snd activltlaa. Id. at 2. 

W. Saa, lob Jonaa Ooivaraity *. Johnaon, 396 F. Supp. 397 (D.S.C 
l974C 7ff'd par curlan . 329, F. 2d 514 (4th Cir. 1973). 

65. Dapartnant of Juatica, Civil ligbta Divlaion, Caoaral Couoaal 
ataff ae»orandu», undata4; Daolal Olivar, Canaral Counaal, 
Dapartaant of Education, ■anorandun to tha Sacratary, Dac. 2, lf81 
(haraaitar citad aa Olivor Financial Aaaiatanca namorandun). 

66. Tha D«part»ant of Education'a Canaral Counaal raconaandad thay 
puraua tha propoaal, daapita Juatica' a datarminatioo on tha lav, 
bacauaa thay could naka "a political point* outwaighing tha danaga 
tha Adainiatration aight auataln by aaaaUng to pull back on aupporf 
Ing tha civil righta of adnoritiaa.* Olivar Financial Aaaiatanca 
ntaorandua, pp* 1*2. 

67. Intarvitv, quotad la Vaahln«ton Foat , Jan. 15, 1982, p. A-13. 
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Finely. tMt Cclwlon lo deeply concerned by pending Executive 
Enoch laltlotlvQO that thwtm F^irtl civil right* 4 Afore— ent In 
educetloc . 

* The Adeialetretion hee lacludtd in It* 1983 budget 
e plen to rtorgeaiee the Dep*rta*ct of Education 
that would tad Federel leedereblp In promoting 
*<u*l educational opportunity and jeopardise 
Federel civil right* oaf orceaeat." The plan 
would eonaolldete prograae bow designed to benefit 
victim* of d lac rial mat ion Into block gr*nt* and 
aventvally turn tWt over to too Stat**. 4 ' Thle 
approach would giro Statee full discretion to 
allalnate e<u*l *docatloael opportunity r*«,uir*- 
■onto, including aoadl aerial net loo requirement* 
like Title VI, Tho plan eleo Mould trenefer coat 
responelbllltlee for enforcing *o.u*l educational 
opportunity to ageaclee, tuch at tbo Tr***ury 
Dep«rt»*nt, that do tot adequately fulfill tho 
civil right* reeponalbllltlee thoy already 
have' 0 and provide 00 guarantee thet'egeaclee* 
reeourcee would Vo lacreeaed to handle their 
lacreeeed enforcement reeponalbllltlee* The 
draft hill to authorise thle reorganisation would 
•eke no adequate provlelon for civil right* en- 
fotceaont In the prog rose remaining with tho 
foundation that would repla.ee the Educetloa 
Depertaorvt. It would eliminate tho Office for 
Civil sight* without **t*bll*hlng another unit to 



68. u.S. t Office of Menagaaent and Budget, Executive Office of the 
Preeident, Major Theaoe and Additional Budget Detelle, Fiscal Teer 

1983, pp. 241, 253-55. 

69. Ibid; O.S. , Deportment of Education, A Propoael for e Foundation 
for Education (a working paper, Doceabor 1981), pp. 3-4. 

70. for our fladlage oa failure* to eaiorce civil right* In General 
tevonu* Sharing progress, 000 0.5. , Commission oa Civil Hlghto, The 
Federel Civil Sight* Enforcement Effort— 1974. vol. I?, To ProvioT " 
Flocel A**l*fac* (F*bruory 1975) and M aking Civil Klghta Sen** Out 
of tevtnuo Sharing Pol lore (February l¥?5), pp. 56-697 For aore 
recent view* on civil rlghte eaforcaaent problaaa la General Bevonu* 
Shoring, aoe , uilllaa L. Taylor, Director, Center for national 
Policy tovlev, toetlaony before the Subcoaa. oa Intergovoraaontal 
aoletlono aad luaan toeourcee of the louao Government Operatloae 
Cos*., Kerch 26, 1980, pp. g-9. 
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tarry out civil right* r**pon*ihiliti«* n amd 
would mot •oaclflcslly authorlt* lnv*»tlg*tlv« 
•ctlvitl**. 72 TU D«p*rtm«nt of Juatic* would 
hacomo ra*pon*l»l« for enforcing civil righto In 
como wner* echoalo rtfuood to ctrrtct violation* 
velumterlly.'J Wt J us tic* would Mt he re~ 
*uir*d, and th* nev foundatl*n would not mnv* 
claar authority, ta conduct tctlvltlta to Identify 
violation*. 71m draft hill would Imp*** other 
limit* on civil right* enf*rcoe*at 1m tducmtlen 
a* wmXl. 7 * 

Th* Deportment *f Justice 1* conalderlag changing 
Tltl* XX policy to tmfarca toluol tducatlamal 
opportunity for woman only In directly ***l*t*d 
program*,'* ouch aa *tud«ot old program*, 
r*thmr thaa 1m mil the program* af mcmoola 
r*c*lvlng r*d*rnl fund*/* Including ia«,arcol- 
l*gl*t* othlttlc* *md tha many vocational and 
proft**lom*l oducstlom program* assisted snly ay 
fund* earmarked far tthor purpo***. The maw 
1 stern re tat lom of Tltl* XX cot* rag* would ltavt a 
mlnlmml patchwork of protactloma agalmat sex 
discrimination la education, permit auhatantlal 
Federal aupport for dlecrlmlmt tory *ctlvltl*c, 
and Intaaalfy th* compllonc* mod *mforcaomnt 



71. Deportment of Education draft hill, "Foundation for Education 
A**l*t*mca Act.* Jan. U, 1012, $202 , 303(a)(2). Th* Offlc* of 
Management and Budget mm* clrculatad this hill to *g*ncl«* that 
would ho *!xect*d hp It. ma of February U, th* Administration hnd 
a*nt mo hill to Congrmaa. 

72. Id, $203. 

73. Id. $302. 

74. For eiamplo, It would prohibit th* maw foumdatlon from providing 
achool dlatrlcta with ***l*t*mc* for t ran* port *t Ion, even on a volun- 
tary hasl*, to ovorcomm r*cl*l lmhml*mc*. 1£. (423. It *l*o would 
prohihlt th* *niorc*m*at of goal* for lat*gr*tlmg noetoccosdory 
*tud*nt *nrollm*nt*. l_d. $424 (h). Tha capacity of th* mcv 
foundation to laaua civil right* ragulatlooa would ma amvaraly 
llnltad* Id. $413. 

75. tax t. La*, Solicitor Cenerel of th* Uui tad Stat**, arml 
argumamt* h*for* th* Supram* Court In Worth I* van Id* of tduc. v. 
Ball, Doc. t, 1B81 *nd Interview, euotod In Education Dally , Dae 
10, mi. 

74. S** , 34 C.F.I. $106*11 (1U0) (r*gul*tlom defining the *cop* of 
Tltl* IX coverage). 
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proalaaa craata* ay alack groat*. 77 Suck * 
chang* it xitU U filer could tiriiU4ov * 
ravlav of tha Tltl* Tl pollcl** **l*rc*4 ay arar 
30 r*4*r*l ifiieln. 

TltU »1, Tit la U, *wi tha elicit* «*v*l*pW **4 aaiorco* to carry 
Mt tlMlr aoa4 incrimination r*t,ulr*naat* *r* liMurU 1* too racaet 
progr*** tow4 «*4olag a lagacy of 41acrlalr»tla* tol*r*t*4, 
lap o a* 4, ay Itata aa4 local govaraaxat*. Through that, tha 7n4*r*l 
Covaraaaat *tr*agth*aa4 *a4 *st*a4*4 tha c*aatltutl*aal gunraat*** 
af atual a4uc*tl*n*l apyart unity **t*all*hn4 Vy I rami 8aar4 af 
Zducatlot 7 * an4 *uha*«ua*t ruling* Vy Suprama Caurt af EE 
0nita4 Stat**. 7 * Caagraaalaoal *n4 Uacutlva aranca liltlatlvna 
to 41am*atla tan aaaaatlal Fa4aral civil right* affort la *4uc*tloc 
tbraataa to ravaraa a»ra tha* a gaaaratloa of progr*** tov*r4 annual 
a4ucatloaal opportunity aW atria aur Vatloa'a young yaapla at tha 
protection* tbay »u*t hnva If tfcay ara to an ***ur*4 aa *«,u*l rhanca 
la atucatlaa and, ultima t*ly, anrployaaat . Va urg* you to halt thla 
ahandoamant of Fatfaral civil right* laaaarahlp *m4 caamlt your 
A4mlnlatratloa to corrylag aa too affort to aaalah lllagal 
4lacrlalnntlon from thla Vatloa'a achoala. 

laapnctfully, 

FOE TUL COMflSSIOJOIS 



77. For our a&alyala of tha af facta af raatrlctlng civil rlghta 
aaforcaaaot to 41r*ctly ***l*t*4 program*, aaa, S. 1361 Coamanta, 
p. 15-23. 

78. 347 O.S. 4S3 (1954). 

79. Sm, a.g ., Crlffla v. County School M., 377 O.S. 218 (1964}; 
Craaa »- County School M., 391 O.S. 430 (1948); mlaxaamar v. lolma* 
County 84. of Wuc, 39a O.S. 19 (1*69); Svaan v. Charlotta- 
Hacklanharg 84. of I4uc., 402 O.S. 1 (1971); Kay** v. School Dlat. 
No. 1. 413 O.S. 189 (1973); Uu v. Vlchola, 414 O.S. 543 (1974); 
Columbia 84. of Z4uc. v. ranlck, 443 O.S. 449 (1979); Dayton 14. of 
tduc. v. Srlnkman, 443 O.S. 324 (1979) (Dayton XX). 
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UNITED STATES COMMISSION ON CIVIL RIGHTS 



foUtftM, D. C. *Q*S 



August 10, 1912 



Honorable Villi** French Smith 
Attorn*? Cenerml 
Washington, D.C. 20503 

Dear Mr, Attorney Csnsrsl: 

I sa writing to express C oval ss ion cones ma rsissd by ths recent district 
court ruling in University of Ulchmood v. Bell, No. 81-0406-1 (E.O. Vs. 
1982). The theories sdopted in this ruling ccntrsdlct the interpretstlon 
of civil rights lsws snd deperteentsl enforcement suthorlty embodied in 
existing regulstloos. Us heve been informed thet these regulstlons sre 
under review. We, therefore, wsnt to offer our view thet the Mchoond 
court's tbsorlee, if eccepted ss proper Halts, >uuld decimate civil 
rights protections in educetlon snd undermine the broed remedlel purposes 
of Title IX of the Educstlon Amendments of 1972. They slso would 
Jeoperdixe protections under Title VI of the Civil lights Act of 1964 end 
Section 504 of the It aha bill tat ion Act of 1973. 

The court ruled thet the Department of educetlon could not enforce Title 
IX In en Intercollegiate sthlotlcs program receiving no direct Pederel 
financial ssslsts&ce. Thla in ltaelf la cauae for concern because it 
would permit aex discrimination in the many athletics programs that, while 
not direct Ay targeted by Federal funds, nonetheleaa receive end benefit 
from Federal eld. Our 1960 report More Hurdles to Cleer concluded that 
vlgoroua Title IX enforcement would be necessary to enaure women end glrla 
equal opportunity in aporta. Such enforcement would be aeverely restricted 
if Federal sgtnclts and victims of discrimination no longer could seek 
Title IX compliance on the basis of such benefits es recruitment advantage* 
accruing from Federal atudent aid end accommodations built with Federal 
funds. 

The courts's ruling, however, resches far beyond sex discrimination pro- 
hibitions In athletlca. Flrar, it would narrow the definition of "Federal 
financial assistance" ao thet Federal atudent granta end loans no longer 
would confer civil rights obligations on the schools etudenta attend. We 
believe, sa the Commission testified before the House Educetlon and tabor 
Subcommittee on Foetaeeondary education in April 1982, that Congress 
Intended civil rights lsws to .prevent Federsl support for discrimination 
end thet Federal atudent eld la a algnlfleant form of institutional sup- 
port. The Richmond ruling, in our view, fllea in the face of legislative 
history, judicial precedent, and practical experience recounted in our 
teetlmon/. It also la inconsistent with long-standing Federel policy 
eubetantlally reaffirmed over the lsst year by the Department of Justice. 
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The ruling further would restrict Title IX coverage to education programa 
tnd activitlee that directly receive Federal funds "apecif ically eermarked" 
for then. It thus would roll back protections egainet sex diecrlmination 
in sll programs assisted or benefited by the Federal funds other progrsms 
receive. This Might include sll locsl educstion progrsas assisted under 
the Educstion Consolidation and Improvement Act of 1981 because they will 
receive Federal fcn4a through State education agenclea, not directly. As 
ataff coamente on propoaala to lapleaant the act indicate, we ahare the 
vi#w of the Departaenta of Education and Juetice that civil righta require- 
tents extend to the ultiaate recipienta of block grant funds. 

The "earmarking** restriction could lift Title IX requirements even from 
many education programs that directly receive Federal aid because funds 
earmarked for other purposes often provide aaaiatance. For example, pro- 
grama aay uae Federal research funds to purchase equipaent not restricted 
to project uses. Further, aany poataecondary institutions aay uae 50 
percent or aore of funds granted for reaearch to cover the overhead and 
general operating coata of their programs. Under the Richmond court's 
approach, these progrsas, slthough recipients of Federal flnsnclsl 
sssistsnce, sppsrently no longer would be covered, by Title IX. Indeed, 
sccording to the project on the Ststus and Education of Women, such a 
reatrictive approach could leave as little as A percent of thia year's 
authorised Department of Education funda for higher education atill tied to 
Title IX obligations. 

Staff analyzed the aaac basic theory of coverage thia ruling adopta in 
September 1961 coaaents on a bill to amend Title IX, now withdrawn, and 
concluded it could involve substantial Federal aupport for aex diacrlmlna- 
tory activities, inplicate Federal agenclea in conatitut ional violations, 
aud nake residual Title IX protcctiona very difficult to enforce. The 
aweeping language of the ruling could reach Title VI and Section 504. If 
ao interpreted, the same basic conclusions would spply. 

The ruling is yet norc far-reaching because it would curb the Depsrtaent of 
Education's suthority to investigate, rsther than Just its ultimate 
authority to enforce. The ruling enjoins the Department froa Investigating 
civil rights violations in any program or activity within the court*a 
Jurisdiction "absent a prior ahowing that auch aaid program or activity la 
the recipient of direct federal financial assistance.* The Department 
often Bust make inquiriea, however, before It can determine whether Federal 
assistance flows to e program or activity where discrimination la alleged. 
Such inquiriea, we believe, will be eaaential to identify programs assisted 
under the Education Consolidation and Improvement Act becauae the Department 
will not have complete recorda ahowing where State agenclea allocate or how 
local agencies use their block grant funda. Civil rights enforcement in 
education thua often will &e deterred from the start if the Department has 
to prove its Jurisdiction before collecting any evidence. 
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Further, the ruling would prtvent tht Depertejent fron inveetlgetlng 
discrlainatoiry practices in an unassisted program to determine whether they 
"Infect" aaalattd programs. This would restrict tht Departaent*e ability 
to identify links between discriminatory end federelly~supported activi- 
ties. The court's restrictions contradict the elementary principle of 
admlnlstrstlve lew that mgenciee do not have to prove they have Jurisdiction 
before inveec lasting to dstsrmins their jurisdiction. The ruling here Is 
ell the more troublesoms beceuse it rellee on Board of fubllc Inatructlon 
of Taylor County, Florida v. Finch, a Title VI case"! As e result, ite 
illogical restrictions on inveetigetlons could undsrmlns the Department's 
authority to combat race, ss wsll as sax, discrimination. 

Title IX was intended, in the worde of Ite sponsor, ss a ~comprehenslvs 
amendment" banning sex discrimination In "ell facete of educetion ... with 
limited exceptions. - The thsorles sdoptsd in ths Richmond opinion would 
Invert congressional intsnt, making protectlone sgelnst tex discrimination 
in education the exception and Federal eupport unconditioned by Title IX 
compliance the rule. Moreover, they would jeopardise Title VI and Section 
504 coverage end impair enforcement of all civil' rights lews under the 
Depertoent of tducation'e jurisdiction. W« have oppoaed these theorise In 
m other contexta and ere gravely concsrned thsy may be estebllshed through 
litigation. 

We continue to follow with interest the regulstoiy end litigstion pollclee 
pursued by the Department of Justice. Ve, therefore, esk you to Inform us 
what response will be made to the Richmond ruling, also would like to 
know the Depertaent*s specific position on the verlou* lesues It relsee, 
Including civil rights coverege under the Guaranteed Student Loan program. 
The Assistant Attorney General for Civil Rlghte has not jet responded to 
stiff's April 2, 1982 request for the Depertment*e position on this 
particular issue. A similar inquiry la beln»- sent to the Secretary of 
Education. 




JR. 
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UNITED STATES COMMISSION ON CIVIL RIGHTS 



Au t utt 10. 19« 



lonotsMs Torrol B. Boll 
Socro'ory of E4ucotlen 
Uoshlngtes. P.C. 2v3C3 

Dssr «r. Socrtury: 

X aa writing to oxpross Coaalsoloa toncores rolso4 Vy tho recent district 
<©u*t mllna. It pajvotslty of *ichaoa4 v. loll. X©. «l-W0*-t (t.D. fa. 
IU2). Hvo thoouoo ooopto* ta this ruling coatro41cc tho tstorprototloc 
of civil rights lavs aal 4oportaootoi oafortoaaat suttority oa»*41s4 la 
existing regulotloao. Tom Uvi isfsrao4 uo thot thaoo rrmUtitu oro 
un4or rsvttv. Uo. thorsforo. vast to offor oar vitv chat th« Uchgoa4 
court's t&oorlos. if occopto* os propor llalto. w«ul4 4oclaoto civil Fights 
protstcioos it ocucotlsa one u*4or*laa tho hroa4 rM^ul purpooos of TitU 
U of tho LJucotloa Aaoa4so£to of 1972. Thoy aloe «oul4 js«?sr4iss prstsc- 
tlooo ua4or TitU Vt of tho Civil lights Act of 1944 *&4 SkU«« 504 of tho 
Whataitstios Att of 1973. 

Tho court ruls4 choc tho Doportaont of Mucotloa touXi not oftforto TitU IX 
la o* lotorceUogloto othiotlco prograa rocoivlag oe 4irott Folorol flaoo- 
clol ssslstaaca. TMi la itssll lo couoo for coacorm botsuos It v©ul4 
poralt torn olscrialnotiss lo tho uiy otaiotlto progroao chat, vails oot 
4irottiy torgoto* hy Fo4orol fua4s. aoaothoUss rocolva oai hoooflc froa 
r«4«rol ei4. Oux 1H0 report Mors »or41os to Cloor coeclu4e4 thot vigorous 
Titlo IX eaforceaoac woul4 ho eocssaory co snouts voaoe a*4 glrlt stuel 
epportualty U sporto. Such ©aierctaoec vouli ho sovoroly root rice so If 
7o4orol ogoaclot oo4 vlctlae of Hit tlalnotloa ao loogot c ©ul4 took TlUo 
IX coaolloac© so tho hotlt of tuch t^ofits oo rocrultaeat e4voatogee 
occruiag f r ©a reioraJ. stuloot o!4 afed occiaaiiiotlcao Wilt with ro4orol 
fuaoo. 

Tho courtt'o rvllog. hovevor. roochoo for hoyoa4 ooa 41scrlaiaetloa pra- 
hihlcloao la ©taiotlcs. rirst, it woul4 aorrow tho 4oflaltloa of Toeorai 
flaaaclol aoslstoace" to tXot f©4eral stuoaat grooto oo4 looao oo loagor 
voulo* ccafor civil rlghtt ohUgotloao oo tho schools stuooots ottoa4. Vo 
hollovo, oo tho Coamissioa tootXil©4 safer© tho Boooo Uocotioa aa4 Uhor 
Suhcoomittoo oa Fotttocoo4opy Mucotioa la April 1942 a that Coogroos 
iatoa4o4 civil tlgbto Uv» to provoat rWorol support for 4iscriaiaotloa 
oa4 that ro4orol stu4oot ol4 is o slgaiilcoas fora of loo tltatioaol sup- 
port. Tho fclth»oo4 mliog. 1a our viov, fii M u tho foco of logislotivo 
history, juaiciol ^rocsisnt. oa4 practical txporloaco tocouatoi in oar 
tostlaooy. it aioo is lacoaslotaat with loaf»stoa4iag ro4otal policy 
subocoatUlly rooff irmoo ov«c th* loot yoor hy tho Doportzoot of Juotlco. 
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The ruling fvrrtar <*eul4 raatrlct Title IX cevaraga to a4uta*,leu pregri&a 
ea4 actimia* that 4irtttlr racalva ra4eral fwsO "•t«cif Ictlly aarcarfced* 
for thea. tt thwa wcvl< roll beck protactlena egelaat ae* 41acr:s:ftetlea 
Sn til pregre** mUiu or VfcifitH by tha r*4aral funda other pre s raae 
racalva. Thle might laclu4a til lecel education pregrete eeeleted »aitr 
the t4wcetl*n CeeeolUetlee) ea.t laprfMreejont Act ef 15ti Mtiuii they will 
receive federal fwa4e through Stete educe Uea egtnclee, net directly, a* 
eteff cwwitt •• prepeeele to laplieeat the act Indlcete, vt ehorc your 
Tltv that civil rigMe te*ulreaente ettend to the ultluti riclplaate of 
block grant fuAde. 

Tbe ~earmefklsg~ reetrlctle* could lift TltU IX re<uSroavoete evea free 
•any education prof rase that directly recelv* redtrtl eld bectutt fundi 
earmarked fer ether pMrpooeo efttn ^ritia oooloteAce. rot eaoaplo, pro- 
gras* sey uee Tederel reeeorch 'undo to pwrchooe i^uipt«&t net rootrlctod 
tt project uooo. farther, 34x17 pnotoocoadory lnotltutleno coy uoc SO 
portont or Mn of >^<« granted for roooerch to tour the «vorh««< to4 
g«r«rel oporetlag e*^«« of their progreae. Uedor tht Klchwj court '0 
of.preech. theee pregreae, oltheugh roclplonto of federal fTfteBclel 
Milit*aci, tpptrtntly no longer would be covered by Titlt IX. Indeed, 
according tt tU Project en the Stotue oed tducotleo of U«Mn, ouch • 
reotrlctivo opprooch coul4 leovo Uttaa •• 4 percent ef thlt yeer'e 
outhertse£ Ceportaoet of Educotlon fundo for higher oducetloe otlll tUC to 
Title IX obllg«tiono. 

Staff eculyxod the baolc theory of covorege thlt vullng odopto la 

Soptecher 1SS 1 ceaaento on • bill *te aetead Title IX, now withdrew*, «cd 
concluded It cou!4 involve tuboteetlel Toderel support for dlocrlalne* 
tory octlvltlee. lapllcote fodorol egonclee in cecttltutloael v\©Utleae, 
4*4 eeke rMl4uol Tltlo XX pretoctleee 0017 difficult to tnforco. Tno 
•wttplag l4sguogo of tU ruling coul4 roach Tltlt VI ^a4 Stctlen 504. If 
to lottrprttt4, tho ttao Utlc coadualoot wau!4 tpply. 

Tho rullag to jot tor* ftr*rtochlag Wcaust It v«ul4 curb tho Dop*rtaoot*t 
authority to lovtttlgttt, rttaar that Juat lta ultlaata authority *o ao* 
forct, T'rta ruling a&Jolaa tha DapartJaaaC frooj lavaatlgatlag civil rl^htt 
violatlaai la any program or activity wttKla the court 4 * jurlt41*cloa 
*oktoot a prior •Howlag that tuch ttl4 pregra* or activity la the recipient 
of direct ft4trtl f uaaclal aaal ttaftce." The Dtptrcaaat oftaa ftuet e*ke 
la^ulrlet, however, aefore It can 4ateralae whether fa4aral aaalataaca floua 
to e progrtA ©r activity where 41ecrl*laetlce le allaga4. Such lo^ulrlea, 
we aellava, will be aaaeatlel to 14eatlfy prcgraae attlttt4 ta4er tha 
C4uceeloo Contoll4etloo to4 Zaprovetjeat Act aecauae the Oepertaeat wlU cot 
hevt co«plttt recor4t thowlng where State agaocita aUocetu or how *o<el 
tganclae uaa their block greot fua4t. Civil rlghtt tnferceeeat U e4ucetloa 
thue oftaa will h« 4tttrrt4 fraa the atert If the Depertseat baa to prove 
lta jurteJUtloo bafora collactlng «ay avl4aace. 
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Furthtr th. ruling would pr.v.nt ch. D.parcs.ns f roa lov.jcig.ting 

4 Uerlslnatory practic. in an una.aiac.d prograa t , d.t.rain. vh.ch.r ch.y 

inf.et a.sist.d prograa.. T hl. would r..trie: ch. D.parta.nc". ability 
to id.nc ify .-.ink, b.cw.n dlacriainatory and M. MU yE£5£d .«"«- 
ci... Th. court . r.,trlecioo, eoocraalec ch. .las.ncary prineipl. of 
tdaini.cratlv. Uw that ag.ncl.. do not hay. to prov. ch.> hav. lu-t.dietion 
b. for. lnv..tl,.tla 8 to d.t.rala. th.lr Jurladlccioa . Th. t " 
all th. oor. croubl.,oo. b.cau,. It r.H.. on goard of Public ; 3 | rn 

illogical r.itrlctloo, on iov.cig.cioaa could und.rain. ch , D .?.rt=.ot-. 
authority Co eoabac rac, a. w.ll a. dl.crloloatloo . °" trt - ni 

a^L'nt-"* in f ,nd,d - ln ch « »•*• °< I" «P«n«or, aa a "coapr.h.aaiv. 

ja.nda.it banning „ x dl.crinln.tlon lo -.11 f«, tJ of .ducatloo ... 
iaic.d .xc.ptloa,. Th. th.ori,. adopt.d lo th. Richmond opinioa ^u" 
nv.rt eongro.ion.l i BS «„ t . aifcln, prot.ctloo, a galn.t , t x aUe rl B ia.: <o- 

in .ducation th. ..c.ptior. .nd :.d.r.l Ju pport uneenditi".d by tW. K 

SoT 4 h ' r t;alV° r " V,r - Ch " Uou " TitU VI .0 *5.% So. 

JO. eov.raga , 0 d lapalr .n.'orc.cant of all civil' r i s „cs i tJ , under 

D.part=. n f, jorudlecu. w. hav. 0 p P o..d t ^.. s . th.orl« , 

« ar. grav.ly conc.rn.d th.y ooy b. „tabll,h.d through Utigluoo 

to know t*. D.parta.nf, ap.clfic position on th. v.rlou. !,! „ 
r.i..». A .lallar Inquiry 1, b.ln, ,.nt to th. Attom.y c.n.r.l. 




cuBSiicz m. peotlstoh, ja. 

Chairman 
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US. DqurtnKflt-of Jastlct 



Gvi! Rights Division 



Offlct 0/ rh* Amttmmi Alt+f*/ CtnmJ 



Svjpnerrbcr 16, 198 2 



Mr. Clarence H. Pendleton, Jr. 
Chairman 

U.S. Commission on Civil Rights 
Washington, D. C. 204 25 

Dear Penny; 

Out of fit: abundance of caution, the At toe no y Ccneral 
hau determined that, because <*-f his prior wrrlor'-Mi 10 on the 
Board of Regents of tho University of California, ho should 
recuse himself from participation in the University of RichnTond 
-case. I have, therefore, beon asked to respond to your August 10 
letter inquiring about a possihle appeal from the Richmo nd 
decision. 

As you know, the Department of Mucation ( DOEd ) and 
the Department «f Justice (DOJ) ayiccl not to seek appellate 
review of Judge Warnner's ruli-g thit oond lacked authority 
under Title IX of the Educational Amendments Act of 197 2, and 
its implementing regulations, to investigate Richmond's 
athletic program. in reaching this conclusion, the views set 
forth in your August 10 letter were fully considered. While 
we found ourselves in disagreement with your recommended 
course of action on this occasion, the wise counsel of the 
Civil Rights Commission is always valued and we trust that 
you will continue to share your thoughts and analysis with us 
on future issues of similar importance. 

In Richmond , we were guided principally by the 
particulars of the case before us and Judge Warriner's 
application of existing law to the stipulated facts. The 
University 1 * athletic program admittedly received no direct 
federal financial assistance. Nor did DOEd seek to initiate 
its investigation jon the claim that the athletic program was 
receiving federal funding indirectly. Rather, the jurlsdictiona 
nexus for sending federal agents onto Richmond's campus was 
tied soley to the fact that the University received federal 
funds through student financial aid programs (i.e., Basic 
Educational Opportunity Grants; Supplementary Educational 
Opportunity Grants; Student Worker Wages; Guaranteed Student 
Loans) and through a single Library Grant. 
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The pocit;.:-i udvi-..^: L; '. s .: director ~« - C M'- 

Office of Civil Right,, and coveted hy the district ccu"rtT 
was that receipt l.y Richmond student, of ov.n a Bin.jU dollar nf 
federal funds is sufficient to suh: e ,. ,11 or t h e f 5 ° f 

Prcgro^ anJ activities L. Kale i;. w^iny ever, thole '* 
fn^r%\ n f ac \ lvlti « s that receive no federal funds. This 
* the -^° n ° f th % St ? tU i e c »ectively removes from Title 

P* 09 "" ■P^cUlclty- feature that was recognized as ftn 
.T^" 1 ^ thC Ic 9"^tion in the Supreme Court's 
C , 5 ° last Term in North lUyen *^rd of Dlucation v. Dell, 
50 U.S.L.W. 4501 (198 2Tr"KrTirere~ it «TT?^™ agency 1 » 
J?' ^ir^ T U ! e IX both to rrumUgatc regulations and 
*° c!^ni i U sub 3« ct to the Program-specific Imitation 

of SS 901 and 902. 50 U.S.L.W. at 4$n7. 

n (\ -y * n llght of the cleAr languago of Sections 901 and 
902, the accompanying legislative his'nry, and the Supreme 
Cuurt s recent pronouncement of th* intend*.! 5Copc Q f Title 
IX coverage, we found Judge Warriner's opinion to be both 
analytically and legally sound. Its conclusion that only 
Xhose University program* and activity shown to be recipients 
of. federal funds are within the read, of Title ix is fully 
consistent with the bettor reasoned judicial precedents in 
the area. Sec Ricr v. President and F ol lows gf Harv ard 
College, 6 63 F.JTl^ ( 1st Cir. 19n ! ) — ennctt v w^st Texas 
Sta te University , ro. 200-0073-f (H.n. V^rriulv 27 lOfin 
OtTien v. Ann Arbor Fchool fto.u-, 1 . S 07 K. :iup->. j 376 <£ n 
Mich. 190TH ifc.D. 

On this last point, tho two rec.-nt Third Circuit 
Oicisions to the contrary have neither been ignored nor 
lightly dismissed. See Crove City Com munity College v Bell 
No. 81-0406 (July 8 , 198 2); Hafter v. Tern" ^-On^f i t y 
8 2-1049 (September 7, 1982) 'oTcTum in^CrWe City whi ch 
pother Third Circuit panel considered to l>Vcon t?ol 1 ing i n 

«atj. th.t the University as a whole can he cons oered 
tne program for purposes of Title jx average once at 
least one dollar of foderal educational funds goes to any 
student enrolled at the school. m seeking to ascertain 
llt^^A statute ' 8 l" 9 uaqe an d history whether or not Congress 
intended so expansive an interpretation of the phrase -program 

In RicL'oni'h H%K erC tha * ***** Karriner's opinion 

in Richmond had the best of it. Accordingly, there was, m 
the opinion of both DOEd and DOJ, no cm.-.c Cor an appeal of 
Ricljnond to the Fourth Circuit-. ^ 

I would in closing add only that this "no appeal- 
decision suggests no retrenchment of our enforcement respons i- 
bUities under Title ix - as some in the political aren^have 
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been <;cich to --jue:t. T!.- ^i*!-^.. '. «. m i. w -•»/ Lwic-iates 

sex discrimination in C^dcralTy'"fun\le.l proyr-sns; nor 'Joes it 

• How OOEJ to iunoce its Title tx inve*.ti«p'.ory (responsibilities 

upon receipt of a complaint contain iri (a**t*:*l allegations 

of uex bias in a iiccrtly j'.Jt** t ».\-ji.« Kv*;c^v«r ( LC gender- 

based discriminatory behavior 50 pervades a nonfunde>J program 

that it "infects - a funded program, wc read Judge Warrmer's 

opinion as recognning a DO Ed investigatory responsibility 

m such circumstances . 

It is primarily in this icspect that we had som? 
differences with your August 10 letter. The * far-reaching " 
implications that you hypothesised might perhaps flow from the 
R ichmond ruling do not, as we read the opinion* follow from 
the program-specific analysis ased by the district court. 
That DO Ed must make a showing that the program or activity to 
be investigated is indeed a recipient 1 *f federal funds teens 
to us to be neither inappropriate nor r.n.luly S.irdc u-jcoc . 

I hope that the above discu;sion satisfactorily explains 
■our decision not to appeal the ft ich nond decision. If you 
have further questions* we can perh*ps~further discuss this 
mjtter on your next trip to VMshn«jton. 

Sincerely. ^ 

Wn. Br ^ t^yMciM;, \ 

As^ist^iit Att'ornerJ General 
Civil ;<i*}ht^ Div 13 ion 

cc: John itopc III 
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UNITED STATES COMMISSION ON CIVIL RIGHTS 



f*skiA g *», D. C. 20435 



SEP 3 C 1332 



Honoiable U1UI« dr^dtoid *eynold>, 
Assistant Attorney Ceneral 
Civl] Right j Oi v nion 
Department of >u*t!cc 
Washlngcon, U.C. JOSJO 

Dear Mr. Reynolds: 



Thank you for your letter ,f Scptr.bcr .(,, 1V3J v sp|,mln« the decisUn 
nut to appeal th* K*d«,ral district court .ulin* .« L' ni v«r l v 0 L 
v. Dell. No. ai-0*06-» (E.O. Va. Jul. 6. 1*82)* w c e ° e " ^ 

the Justice Oep.c.,., reasoning in this d«UI., ud „Tu 

careful y. however. *e ci «not a,,cc eh.,t tin; Klchmon,' oilmen is i" 

defending the brood Intersection „i .U.l , „ : h tJ h,v> tl* Government 
l*> attained i„ exl,tin K rc-«X«.^ M er, )S ,f»Uy argued 1„ ^ 

courts. Nor do wc .i C ree the opinion " I n „ , wjy tolerates IJt a 
■nation in fed., IN tund .d « - - 

men s view. rvJcct.M, cntt-.y th. J<ltf?CCi , ln CloVc a ^ rC 

ColleHe v. Ml No. (V Car. ^. 12. .98 2). rep L ts a 

.inrp rovcr,i. oi Ion,-,: .nd.n, Kd„v pol.ey whi.h. ,1 u.-J yd " 
reduce civxi n^.t; ,., ote.'t .«»•. i„ *.•„..« 10ll sign I f Kant I/. 

Accord .nu to yoo. Ictur. ti.e posit,.,, by tl K Dfp-rt-t t nt o< 

Education-, orf.ee ,or Civil <>^> ^ C , J( rccc ' ipC of /,[ OR ^ ttfll 
dollar by University of RUh-ond .tud^nt. brought al. the university's 
program, and jcHvic.^ under Title l.< of the Education ^ndo^nts of 

97.. You su^c.t the dUt ict cook corr.it. y rejected this position a. 
incon.stcnt w,t th -pr^rao spec,,.,- n,tur< ui T.tlc (X recocnu! b> 
the Supicne Co.rt in ' .\,rtn Huve.i a 0 . t ,o .»t K-l^ .( lw n v. Self L c 

l«2 S. Ct. 19.: (i9 8 :>. Uc agrco th,a^VT.— ,~ -..pp.^'y— l^ ; ~ ' 
a.t l-.st.tutionol a^prwcl. Title I\ uvrr^c This ^proach. however 
was not the Covcrnoent policy rcjccte.l ny the district court In Rlchoond . 

That polU>, cod* fled :« the Depjrt^- .t ... Kduea t ion * L Title 1* 
regulations. U C.F.R. >l0o.2. hj* counted Federal <, u d*.nt aid as 

m^t V"' 1 yzit ^^' ^.c .u.po,., „: rife IX coverage and 

appliel Tit.c li rc.,uirc*-nt» to any ed,„.,t»oM pro K r M or ict.vlty tint 

receive, or bc.i«ltu t rou rcJcil tunds. '.'nrth Itovrn . as you know, 
cited the latter provision in *.\ ,ipprwing conu-\t, 102 S. Ct. at 19*7 
sug^cstm^ ,t l< not Inconsistent W .U. * t ,o W ron ^poc 1 f ic 1 ty . " " ' 
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Your letter says tl.e Rlclia, . ul cou.t. lol '-.ui.^ ;,ort!. Haven. n,led that 
only chose UnivoUy pro. r.ias .tn.l ki.v.hu ^i.umt t<Tbc recipients ot 
federal funds -re wichin the reel. 01 Tit.* IN." The decision to Accept 
the ruling would t* J c»s tiouMeuomv il :t .ictuitly read this w*y. The 
court, in fact, restricted Title IX .ov.r.i...- to oducition progr.ns and 
activities that directly receive Federal 1 unds specifically earmarked for 
then. This Is much mure stringent "program specificity" than we find in 
North Haven . 

The Richmond i ntcc pre lat .on would III) Title IX rvqulieamit* iron 
programs receiving assistance through or benefiting from Federal aid to 
other recipients. As you-, letter Indicate.., It spec , r lea I iy would c.<e»,t 
from Title IX requirements piogr.ims assisted by Federal student aid 
(unds. It siclUrly could reduce cov«.j C .. un< j or title VI of the Civil 
Rights Act of l9M and Section 504 ot die Rehabilitation Act of 1973 
since the couit said such I unds woie "not really 'federal assistance!'" 
This, as noted, coot iMdicts Federal regulatory policy upheld in Bob Jones 

University v. JoUson, F.2d 5U <4th Cir. and, very recTnTw 

in Crove City. Colling th. ruling "l^lly oound." despite these 
precedents, sogjests t lie (.ovenment ha:, dec to >top enforcing civil 
rights obligation eom'ened by Federal stodcat aid 

How gencrjlly, K ichctuj uilei p.eljl ion would roll back Federal 
protection^ against sex discrimination from program* reccivln S any 
indirect a^istju.o and al.o from pro-rams dii^ctly assisted by fonds 
aothorized for w thcr porposes , such as K-deral research grants. As oor 
Aogoit 10. 1962 letter noted, this coii.rt indt.de all local education 
prograas assis:ed uude. tl.c Lducation Consolidation and lmproveoent Act 
because tl^y ro.ic.ve Fodenl lu.ids throu ;n bt ite n,;cnc ics . nut \J i rcc t ly . 
Uc also noted it could leave as little as 4 percent of thiv year's 
author, zed Dcpa rt »i» t oi Lducjhon >i..;her t rim it ton (unds still tied to 
Title IX obligations. in ondorsuu; the Ku hmtmd . uling with these 
consequents presented, your letter implies ~a protound break with the 
civil rights policies pursued by every administration since nondiscriai- 
nation requirements fut f eJo ra Uy-ass i s t »•.. pio,; tarns were enacted. 

The decision not t.i appeal RlcUmon. l thus Ims far-roachln C Implications. 
As your cxpliii.il ion shoo*. It uo.ms t'u- A<!o io.sti.il ion imw lus adopted a 
highly restrictive theory 0 f civ, I rij.ts coverage. Nurt h Haven does not 
compel this policy change, and othei h.jlu . coort luiin^s support a broad 
reading of civil rights laws. In addition to Crove City and Haffer v. 
Tenple University , f.o. 82-1049 (3d Cir. Sept. 7. 1982). these include 
Cann <> n v - University of Chicago , Ail U.S. C>77, 7l>4 ( 1979). In Cannon the 
Supreme Court sUtoJ 

Title IX. like Us m.hS ! :.llc VI, sought to 
accomplish two related, hut neveithelcss soaewhat 
d.flercnt. objectives Hrst. Congress wjnted to 
avoid the use of federal resources to support 
discr in in.it ory practices; scr.n-t, it wjnted to 
provide individual utuoiti ettcctlvc protection 
Jo j lost ci>ose practices. 
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Both these objective* are frustrated b>- the theory your letter espouses . 

The Depsrtaent soon will have othvi U|»pu. twit ,v% 10 ad<Jrc*»s the oajor 
issuat in Richaond. including a brlei due on October 4 in Iron A rrow Honor 
Society v. Hufatedler . 499 F. Supp. 496 (S>.U. » a.i. 1V*0) sttd 652 F. 2d 454 
(5th Cir. 1981), Judkoent vacated and reia.in. U-d sub not. Iron Arro w Honor 

Society v. Schvoiker. U.a. , | 0 2 S. Ct. J4 7517982) , and s probable 

9pp*»i In Grove City. We s^sin urg tf that your decisions in these cases 
repudiate the policies reflected In Klclvaond jn d leaffJnt the Federsi 
Covtraaent's coultaent to interpretations consistent with the broad 
remedial purposes of civil rights laws. 

Sincerely, 

FOR THE COMMISSIONERS 

CLARENCE M. PENDLETON , JR. 
Choi nan 
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Civil Rights Division 




October 5, 1912 



Hr. Clarence M. Pendleton, Jr. 
Chairman 

U.S. Commission on Civil Rights 
Washington. D. C. 20425 

Deer Ptnnyt 

Thank you for your lttttr of September 30, 1982, in 
which you share further with me your thoughts regarding the 
decision of tht Government not to take an appeal in University 
of Mchaond v. Bell , No. 81-040«-R (E.D.Va. July •,' . - 

It is perhaps a bit unfortunate that the discussion 
regarding -program specificity under Title IX is being shaped 
by the recent Elchmond decision and the decision iii Grove 
City College v. Bell, no. 10-2383 (3d Cir. Aug. 12. THTT, 
since these two rulings deal with the issue from opposite 
ends of the spectrum. As a consequence, most of the debate 
has ooncentreted on a recounting of presupposed "dire 
consequences* that might flow from adopting one position or 
the other j very little attention has been paid to hard legal 
analysis. * 



The central question to be decided, of course, it what 
Congress had in mind in using in Title IX the phrase "education 
program or activity,* Ttie Supreme Court in north Haven 

???fl° f ^cation v - 25ii- U-S. . 1S2 5. Ct. "1912 

indicated clearly thaTThe phrase~was intended as 
■ore than mere window dressing;, and the Court's vacation and 
renand in Iron Arrow Honor Society v. Bell , U.S. , 

102 S. Ct. 5«T5 (1982), suggested at least some disagreement 
with the Fifth Circuit's handling of the issue in that case. 

Recognition of these events obviously does not decide 
the question, but it does help better to frame it. But for 
the Third Circuit's recent nod to an institutional approach 
to Title XX coverage in Grove City and Haffer v. Temple 
University . No. 82-1049 (id Clr. Sept. 7 , 135 2) — an approach 
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that you have acknowUdgcd appear* to have been *ruled out* 
by the Supreme Court in Worth Have n -- the weight of authority 
has sided with an interpretation oT "education program or 
activity* that gives the phrase considerable vitality. See 
** ict v « Pre »*f ent » nd »Hovs of Ha rva rd College , 6*3 F."5a~336 
tist Cir. 1981); Bennett v. West Tc *"a» St ate University. No 
280-0073-f (N.D. Tex., July TTPlW i I i otnen v. Ann ^ rtor 
School Board, 507 F. Supp. 1376 (E.D. M7chTl98l7~: — sTHITar 
treatment ot the Issue can be found in decision* dealing 
with essentially the same language in Title VI. Doard of 
Public Instruction -v. Finch, 414 F.2d 1068 (5th C lr. l»69 )i 
Mp3eT-v7-B^r7TT t. SuppT 542 (D. Kd. 1976), .ff'd en banc 
oy equal ly"oTvided court, sub nom. Mayor an d City Council of 
Baltimore v. Matthews, S7i"T72anr27 b (4th \ * » 1 i * 

Supp. 1305 (s.D. n.Y.T?76TT AnTTT has gained rtc^ nltlon 
as well in the context of Section 504 of Ehe KehibilUation 
Act. Simpson v. Reynolds Metal . *29 F.2d 1226 (7th Cir. 1980K 

It was on the basis of that judicial authority, and a 
careful analysis of the statutory language and its legislative 
history, that both the Department of Education and the 
Department of Justice determined not to take an appeal in 
ftjChaond in light of the particular fact* of record in that 

Sir^iinn 1 tT^ 1 ; 1 ! Sf? Ur c ? nt f nulny "••rv.tlom about 
that decision, I do not believe it is nearly as forebodinq 
as your September 30 letter seems to ~.u<jgest. 

We will, of course, continue to consider the question 
of Title IX coverage in the particular contexts presented in 
future cases, with every attention to th' concerns you raise* 
Let me assure you that no decision will be made here that 
does disservice to the Congressional mandate embodied in 
Title IX of the Educational Amendments of 1072 or that fails 
in any respect to enforce the individual rights protected bv 
that mandate. 1 

Sincmely, 



Slncmely, 



Jto, -Bradf ordJueyn'ofds 
Assistant Attorney General 
Civil Rights Division 
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UNITED STATES COMMISSION ON CIVIL RIGHTS 

tolufio*, 0. C. 20(75 



December 2. 1932 



Honorable Tcrrel H. Btll 
Secretary of Education 
Washington, D.C. 202C2 

Dear Mr. Secretary: 

At you cay know, the Cocaisslon has been following legal devtlopmente 
effecting civil rights tnforccaont in education. Last January, for 
exaaplt. vt consented on tho change i n Federal policy denying tax 
exeaptions to racially discriminatory private schools. Vt tUo have 
consented oo stvtrtl cases seeking to Unit the Education Dtpirtstnt't 
enforcemeat authority under Title IX of the Education Amendments of 1972, 
Including Ualvorsity of Richmond v. Bell , 5JC F. Su P p. 321 (E.D. Ve.* 
1982)* Ws are continuing to study Che lopllcations of these tod related 
cases. 

We, therefore, vould appreciate your cooperation in providing us with the 
Department^ Interpretation of its civil rights enforcement authority. 
We are Interested in how the Department currently views its authority 
both nationwide and In specific geographical areas covered by relevant 
Federal district and appellate court rulings- Specifically, we would 
like to kpow whether, as a setter of nation.il enforcenent policy, the 
Department beliefs that: 

i 

o Federal student aid. Including both student grants and gueren- 
teed loans, constitutes Federal financial assistance for the 
purposes of Title IX enforcement? 

o The Department can enforce its Title IX regulation* la all tha 
components cn d functions of *n education institution receiving 
Federal student aid except tnose that nave entirely eeperate, 
ooo-Fedetal funding aources? 

o The rxrpartment can enforce Its Title IX regulations in ell the 
compooencs sad functions of an education institution, except chose 
with aailrcly separate, non-Federal funding souices, when the 
Institution receives other Federal funds not earmarked for e 
epfsrlfic program—for example, «onles for Indirect costs Included 
la Federal research grants? 
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o Undtr Tide IX, an "education progr..^ includes a cocplex of all 
interdepended education coanonontu .ind functions, and ail arc 
covered by Tide IX and che Department's regulaclons vhen sny 
receives Fcder al eld Insofar ai su C l. aid frees ocher fundi thac 
could be allocated to chen? 

o The Deparceenc nay lnvesdgacc possible Tide IX vlolaclona in 
unassisted prograos to decer.Inc vhecher chcy "Infect- ssslsted 
progress? 

o The DeparcnenC M y inv*.clg.,cc possible Tide IX violation, without 
first establishing chac che prolan in vhlch chey are alleged to 
occur receives Federal financial assistance? 

If any of chest questions is answered In che negative, please provide che 
Departoenc'a Incerprecadons and chcU baals. Thac Is, please explain che 
DepsrcoenCs alccroaclvc views of Ics Tide IX enforcecent authority in 
geographical areas noc dlrecdy covered by llQlcln C courc rulings. 

We also ask chat you IdencUy Federal court Jurlsdlcdona where che 
Department believes Ic currencly cennoc enforce Its nadonal Tide IX 
policies and provide the Oeparcoenc's Inccrprecac Ion of les enforceacne 
authorlcy under each relevant ruling on che above poincai 

Finally, w C would like to know whechur Chu Ocpnrt»cnt believes Tide IX 
cases have United in any way its authorlcy to enforce Tide VI 0 f the 
Civil Rights Acc of 1964 or Secdon 504 of die RchablUlaclon Acc of 1973. 
If so, please Idcncify che relovanc enscs and explain how che Departaenc 
believes chey apply Co ics auchorlcy under chese lacs. 

Ue would appicclace copies of any generally-applicable guidelines or 
■emoranda on civil rlghcs enforccecnC Issued by che Deparcnenc or Its 
Office for Civil Rights since January 1980 and would uelcoee your views on 
related issues. 

Ic would be especially helpful co hear fro. you by che end of December so 
we aighc be in a posiclon co consider your response early next year., Your 
$t*tf n«y dirccc any quesclons ubouc chls rcquesc co Deborsh P. Snow, 
Assistant Staff Director for Federal civil Rights Evaluation, st 254-6701. 

Sincerely, 

FOR THE C0IKISSI0>JERS 




CLARENCE M. PEHD^ETOM, JR. 
Chairman 



BEST COPY AVAILABLE 
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UNITED STATES COMMISSION ON v . . IL RIGHTS 



r«i**|*^D,c Mas 



OK 5 m 



Hooorsbls Uilliwj Bradford tsynolds, m 
Assistant Attorney C«n«r«l 
Civil tights Division 
Department of Juetlce 
Washington. D.C. 20530 

Deer Mr. teynoldo: 



Thank you for your October 3, 1982 Utter further explelnlng the Adminis- 
tration • decision oot to sppeel tho rederel dletrlct court ruling la 
Onlvorolty of Rlehaood v. toll , 334 r. Supp. 321 (E.O. Ye. 1982). Ve ere 
plessed to loom that the Justice Deportment will continue etudytne the 
Issues Involvsd sivd will corfsldsr our vlsws in dsveloplng policy en 
future casss. Including ths brlsf f or ths Elsvsnth Circuit Court of 
Appssls now due on Dsceaber 3 in Iron Arrow Honor Socie ty v. Itu'fetedler. 
efTd 632 r.2d 454 (5th Clr. 1931), Jud«ae nt voce to d ona r roa andsd sub 

Iron Arrow Honor SocUty v. Schwtlfccr, u ,S. . 161 g« 6t. 3473 
(1932). That com, you know, TostoTnT DepertmeoT"oT Education's 
•uthorlty under Tltlo IX of tho Education AmMmdCi of 1972 to prohibit 
recipient!, of Eoderel fundo, Including tho Unlvorolty of Miami, from 
oupportlnf sox dUcrimlnatory sctlvltlcs such oo tho plolntlff sll-mals 
organisation. 

Aftor csrsfully reviewing your Utsst letter, ve reneln concerned by th« 
Department's continuing prsfsrsncs fur le&el Interprststloos narrowlag 
long-stondlng Fsdsrsl civil rights pollclss. Vs particularly srs dis- 
turbed to ooo tbs rscsot sppellsts dsclslons In Crovs city Collsto v. 
teU, 687 F.2d 684 (3d Clr. 1982), petition for csrt. filed yov. 1982 
(S. Ct. Mo. 82-792), sod Uaffsr v. Temple Uolvsrslty . 6mT"r.2d 14 (3d 
Clr. 1982) sgsln mlnlalted. In giving so llttls weight to these rulings 
snd Ignoring others cited la our September 30» 1982 letter, your letter 
suu«*£« the Justice Deportment le building erguments egelaat existing 
Federel civil righto protectloae. It, thus, Increasee our concern shout 
the Covernoent-'e poeltlon In Iron Arrow end other future actions. 



Your lsttsr ststss that the centrsl question la congreesloosl latent la 
using the phrese "sducstlon program or activity" Id Tltls IX. Slacs th 

Supreom Court In Uorth Haven Board of Educetlon v. tell, U S 

102 S. Ct. 1912 (1982), deferred en ensver, one wliremergTTnly taro< 
proceedings In eubssqusnt cases. The lime d late u SIM i n our view, 
therefore, le how the Justice Department, Implementing A4mlnle tret lea 
policy, will ect to Influence tarn outcome of the litigation process. 
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At e«r caching, tf eerretpoadtnce tuggettt. t'it i»p.rt««n C hat • rouge of 
epXaloet lc M X ute te d.v.lop let position on tht -progr.t' -i^.tlon In 
Iron Arrow etwj ocMr com testing the tcope of civil rlghtc coverage. 

w w!** tht nln,^ « , r ftwr tccerdt 'the weight of euthcrlty- 

cewld be meed c« argue that Title It offer* preteetlon. tg.m.t eta 
dlecrUUetloe only in the rtlttltely f tw . te .ttirt4 pert, of ^"cation 
Uttlttitlmmt dlr.ctly targeted by rtderol fundt. On tho othtr head 
echmr elgaltlctnt ruling., including Crovo City , import the eotehllthed 
N4«r«l pmllcy that Tlt'.e It covert oil educttlen progreac receiving or 
benefiting fremrederel funds end thot. •• the Cov.rrtm.nt cucc.fully 
argwmd 1. Iroa Arrov. on entire institution 1. tho 'eduction pregram' 
tpmclfied i« chc low when it rccclvot gtnoral ...l.t.nc. through redorel 
ttu4eat ale\ The., opinion. „ C oJ not Involve tho Institutional epprtech 
•ppareetly ruled out In Worth Haven . •■ y0 ur lottor tuggettt. heceuse 
they prtvlde for Saetltutlon-wldc coverage only Intofer •• ch. rtmle 
lattltutloa rtcelvee or benefUe freo Fed.r.1 fundo. 

Ve believe chete bread ruling. hav« the gr.ater weight. Thoy clvo Tltlo 
IX tho .wee? it. remcdlel otlglnt dlctote. oo Horth H.ycn rejulr.. a „d 
eccemmmdete th* obj.ctlvct Congrett had In enacting tha low. thote - - 
l TI!* *• 4tflB€i lo Cannon v. Unlvortlty of Chlctco . 441 U.S. 477 
704 <l»7f). were ta 'ovoid the ute oi federal rtsourcet to tupport 
dl*crlml!»etecy practlcee" and provide Individual cltlscn* offoctlvo 
pr.tcctlene egslnst those practice*.- a. our S«pt*mber 30 letter .tote* 
t* melleve the highly reetrlctlve thcerlee m .one of the ceeee your 
letter cltee cpprovlngly would frustrate both theee objective., a 
reedlag of 'education program or activity* that would pinpoint Hcle IX 
procectlone co e library hera. a ch-rtUtry department there it 
iacca.ietenc, we believe, with e lew Intended. In the words of Itt 
spsmesr. to be *e etroag end comprehensive ecesure" egelntt ~eee 

ii"'. 1 !!?*^!; |C,U0 r « eh " ln " •» *«ace of educetlon,* Hg CGsiC. 
IXC- 5t03. 3*04 (If ») (Remarke of Senator teyh). 

rurchermore, we be 1 leva rede re 1 decleloee on civil right* Uclnatloa 
lavolve nor* than tha "hard legal enaly.ls- to which you refer! That* 
decleloae,ea»rge from a policy proceee la which the Covenant choc... 
whether lc went, to purtue * broad jurladlctlen offering mltu. 



With respect to the pending ces*. we note thee enforcement ©f .xittlna 
Title IX pellet., led the Unlvarelty of Miami ta adopt « noodl.crlmi- 
aaclea pellcy h.*niag tea: discriminatory ectlvltlea. Including the Iron 
arrow Uoaer Saclecy. The chaacallor juet reefflrmcd thie policy la a 
September 23, U*2 lector to Iron Arrow eeylng the unlverelty. coacrery 
ce ice poeltloa during the trial, would aat allow the ell-male eoclecy 
back oa campua evea If the court ruled It could do ea under Title IX. Ia 
thaam changed cltcumetaacee, tha Departmenc of Juatlce may decide the 
caurt'e ruling no longer would have any prectlcel effecc. If the 
Department trguc. Iron Arrow la moot, we hop* lc clearly will otetc that 
thle petition lapllee no retreat from the eubetentlvc pollclee u 
tucceetfally def.aded in the dletrlct en4 eppallete courts. 

We would appreciate learning th« rcfults of your r.vtcw 0 f Iron Arrow . 
Sincerely, 

FOR THE COfCtlSSJ ONERS 

ClA*INCt M. f £KDL£TON, JR. 
Chalraan 
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Jenugry $, 1933 



Ths Frssldsnt 
Ths VMts House 
Washington. D.C. 

Desr Rr. 'resident: 

Tht Conatstton oh Civil Right* urges y.M.. .n the cirlUit opportunity, 
to sfflre your Adslnlstrat Ion** coostts>*nt !%• ,>e|lcli>i requiring »<u»l 
opportunity In any education propria dlr»rtt> or Indirectly aided by 
fsstral funds. Vour prospt iuld.mc* U nvrM tvcsust the Adslnlstrstlon 
soon »ay ha*c to a position on ni*vi under Title IX of the 

education Aeenda«nis o! 1972 fetor v u N . s„ .r*r- v Court of (he Cnitsd 
Ststsa In Crove CUv CoMrj^ v. 

tscent xourt decisions have not provided dcllnltlvs guldsncs on the 
sitsnt of protections sgalnst sei disc r ltiln.it Ion In educetloa under Tills 
IX. The Adslnlstrstlon, theiefors, nay choo»c to defend long»establ 1 shed 
policies if fording wostn and Cvn broad gu»iranieet of squsi sducstlontl 
opportunity or seek to narrow the*.. Us decision uy sffsct not only 
Title IX. but vital protsctlons i;jlnvl rj.»> ^nd hondicsp discrimination 
urdtr Tltls VI u( the Civil Rtfitits Act ut 10<>: and Section $04 of tne 
Kehabllltstlon AC | of 

ws sre alarsed by Indications th.it the U* r*irt*^>nt« of Education snd 
Justice sre adopting narrow Inu r^rvtat Ion* of the law. *oth departoanto, 
for tsaople, recently *ndor»<:d a vtr? r« aru Uvc aUtrict court ruling, 
Unlvsfslty of Uchaond v. tell , and ch.»*t> not to ask for s reheerlng of 
the restrutl'e appellate court rullne HllUdale ColUre v. D«partoent 
of Health, Educstlon. snd Welfare . Ue h* I i* v* thes« courts' theories, if 
adopted nationwide, would allow subvt.mti.it federal support for sex 
discrimination sad possibly race and handicap di»cr lnlnat Ion es wall. 
Sines these theories srs not requtrtd bv .»ny definitive ruling, th* 
dependents' approval sppeacs to be a w*llc> choice In fsvor of reducing 
Federal civil right* guarantee*. 

There has been significant progress toward educational opportunity for 
wonon aloes Tltls IX was passed. Sertoua problees retain, however, which 
we do not believe will be resolved unless the Federsl Covernnem ensures 
(hat taspeysrs* dollars In no way support discrimination. Vs. therefore, 
urgs you to stats your support for the broad Tltls IX pollclss t*publlc«a 
and Democratic sualolstrstlons silks havs pursued to carry out the 
reoedlal purposes of the law. 

We would be pleased to ttwr* with vou ^r, Oct el led analyses of this 
prssslng issue ami would teleez* tt« o lt wiuntx to discuss It with you 
directly. 

ftespect fully. 

FOg THE CCWISSIONXRS 



CLAXtKCE H. PENDLETON. JR. 
Chairman 
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UNITED STATES DEPARTMENT OF EDUCATION 
Lac mm 



AsnrrAXT hcmtajty 

APR 6 1983 



Tht Honorable Clarence M. Pendleton, Jr« 
Qui mm 

United States COMlsslon on 

C1v11 Rights 
Washington, O.C. 20425 

Deer Hr, Chairmen: 

S1nct receipt of your Oecembtr 2, 1982, letter to Secretary Nil, thtre 
Uvt boon many contacts between tht staffs of the Office for Civil Rights 
(OCX) and the Civil Rights Commission, «s well as correspondtnet from tht 
C1v1l lights Division of tht Department of Justice. 

In sue*ery*it 1s tht intention of tht Department of Education and OCX to 
vigorously tnforct T1t1 1 IX of tht Education amendments of 1972, and all 
other dv11 rights statutes undtr which we havt enforcement responsibility. 
It 1s our 1nttnt1on to tnforct thtst statutes consistent with Congressional 
tnttnt, as determined by the courts* 



As you know, tht Issues raised 1n your letter and 1n subsequent conversa- 
tions are presently uwir review by tht Supreme Court. I believe that tht 
Court's decision In Grovt City v. Nil will provide authorltatlvt responses 
to tht questions you havt posed conctrnlng direct and Indirect aid and 
whtther financial aid to a college student constHutts aid to academic and 
athletic activities which do not receive direct Federal eld. if tht Court 
consolidates tht Hillsdale cast with Grove City , I believe tht resulting 
dtdslon would llfctly provldt answers to all trie questions raised 1« your 
December 2 letter. 

I look forward to the Supreae Court's resolution of these Important Issuer. 
Until the Supreae Court has resolved these questions, this Department and 
OCR will follow the controlling decision In the Jurisdiction where the case 
*r1 ses. 
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UNITED STATES DEPARTMENT OF EDUCATION 



THE SECRETARY 



April 12, 1983 



The Honorable Clarence H. Pendleton, Jr. 
Chairman 

United States Commission on Civil Rights 
Washington, D.C. 20425 



Dear Chairman Pendleton: 

I appreciate our telephone conversation of yesterday. This us 
followed up by a telephone discussion of our responses to requests 
from your office for Information. From these discussions, we have 
acknowledged that * owe you a response to your Inquiry about the 
Impact of block grant legislation. This Mil be delivered to your 
office today or tomorrow. 

Mr. Hope Indicated In Ms conversation some concern about the 
need for additional Information on a previous response we made In 
our letter of April 6 (signed by Assistant Secretary Harry 
Singleton). If the telephone reply does not satisfy your needs, 
please follow up with further specifics and we shall respond to 
those. 

You should be aware that the Courts are coming dowi with new 
definitions that will reflect on coverage under certain statutes. 
When different Circuit Courts of Appeals come up with different 
v1e« of the law, we are bound by the Court, Eventually this will 
have to be settled by the U.S. Supreme Court. In the meantime, 
our task Is greatly complicated since we have different jurisdic- 
tions that we must respect. This Is very complex and difficult 
for us, and you and your staff should be aware of this. 



Sincerely, 




T. H. Bell 



400 MARYLAND AVE ** WASHINGTON 0 C 
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UNITED STATES COMMISSION ON OVi\ RIGHTS 



Fui^iiM, a C 20*25 



APR 1 3 1983 



Honorable Twril H. Bell 
Secretary of Education 
Vaehington, D.C. 20202 

Dear Mr. Secretary t 

Thank you for your April 12, 1933 lettar eaking whether va need specifics 
riot provided in the Assistant Secretary for Civil Riots' April 6 t 1983 
letter. That letter replied to our December 2, 1982 inquiry (oopy 
enolossd) about the Department's policiee on a number of iesuee raised by 
ourrent litigation under Title 1Z of the Education Aaendmente of 1972. 

Tha> Assistant Secretary *s reeponae suggeeted that exchangee elnoe our 
December inquiry have at leaat partly mat our information needs. Aa 
regards ths particular questions va raised, it rafsrred to anavere the 
Supreme Court may provide in Crove City Collsgs v. Ball and possibly 
Hillsdale College v. Ball . Pending the Supreme Court ruling, the letter 
concluded, civil righte will be snforced aocording to "the controlling 
decision in ths Jurisdiction whsrs ths caes arisss." 

Aa Commission staff disouased with your staff, we do not belisve this 
letter is adequately reeponaive to our inquiry. Even if the Supreme 
Court coneolidatee Hllladals with Crove City , it will not reeolve all ths 
queetiona we raleed. Neither case, for example, involves the Departments 
invaetigative authority, aa did University of Rlohmond v. Ball . Mor will 
the oourt directly rule on the Department's enforoament authority under 
Title VI of the Civil Righte Aot of 196* and Section 504 of the 
Reha.bilita.tion Aot of 1973. The bearing of ite deoision on theae laws 
will be subjsot to departmental Interpretation. 

Here generally, va are interested In the Departmept's currsct intsrpre- 
tations of speolfio rulings already in place, eince they must guids its 
snforceaant aotivltiss until ths Supreme Court finally resolves the 
ieeues. Vhlls va appreciate the aaeurance that ths Department ie 
following various controlling decisions, for our monitoring purposee va 
Dead to know t'bat reetriotlona ths Department believee bavs been imposed 
and where. Ve askad for such specif ioe becauee va ahere your rlev that 
oonfliotlng decisions now greatly oomplioate ths Department's enforcement 
task. In this regard, the Aeeistant Secretary recently eent us requested 
documents on two caaee the Qffios for Civil Rights has been unable to 
reeolve becaues of reetriotiona Imposed by Richmond. Theae, however, do 
not provide a full view of departmental polioy, and va have had no other 
subatantive axchangss on ths iseuas sines Last December. 
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On* of the Cootaiselon's principal responsibilities is to appraise Federal 
civil rights enforceoent policies. We believe the Education Department's 
polloles on the Issues ve raised nay have far-reaching implications for 
civil rights protections in federally-assisted programs. Wo also believe 
our capacity to evaluate then is Halted by lack of a detailed, offiolal 
atetsoent of what they are. Ws t therefore, regard a full response to our 
original Inquiry, Including ooplee of any internal guidance on olvil 
rights enforcement, as essential to our work. 

IT you would like additional clarification of the questions posed in our 
December 2 letter, your staff nay call Deborah P. Snow, Assistant Staff 
Dirsotor fox Federal Civil Rights Evaluation, at 254-6701- 

Slnoerely , 

POR THE CQMtlSSI ONERS. 
PZNNY 



CLARENCE «. PENDLETON , JR. 
Chairman 



Enclosure 
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UNITED STATES DEPARTMENT OF EDUCATION 



THE StCRFTAAY 



April 19. 1983 



The Honorable Clarence M. Pendleton, Jr. 
Chairman 

U.S. Commission on Civil Rights 
Washington, D.C. 20425 

Dear Mr. Chairman: 

As a result of our Meeting Friday, I understand that the Comlsslon would like 
* more formal response to the questions set out In your letter of December 2 
1982. An 1tem-by-1tem explanation of each of these points Is provided below. 
Please note that with Grove City College v. Bell , and Hillsdale College vs. 



vTe"wed as subject to amenoment in light of the Court's forthcoming decision in 
these pivotal cases. 

1. Does "Federal student aid, Including both student grants and guar- 
anteed loans, constitute Federal financial assistance for the 
purposes of Title IX enforcement?" 

Federal student aid, Including both student grants and guaranteed loans may or 
•ay not constitute Federal financial assistance depending on *1ch Federal Court 
Jurisdiction 1$ in question. This matter has been the subject of extensive 
litigation and the conflicting views are highlighted by Grove City , In one 
Circuit Court, and Hillsdale . In another. With respect to the views of this 
Department, we steadfastly stand for enforcing the law. Any Interpretation of 
the law. as you know, 1s subject to periodic alteration by the Courts through 
litigation. We stand by our regulations as published (see your file copies for 
more specifics), unless modified by the Courts. When the present litigation has 
been concluded, we may have to modify our regulations, but t« are not rewriting 
any rules 1n this area at this time. 

2. Can the Department "enforce Its Title U regulations 1n all the 
components and functions of an education Institution receiving 
Federal student aid except those that have entirely separate, 
non-Federal funding sources?" 

The ability of the Department to "enforce Title IX regulations in all the compo- 
nents and functions of an educational institution receiving student aid" remains 
unchanged, except insofar as Federal Courts have ruled otherwise. Again, please 
refer to our regulations. They have not been rescinded, but our ability to 
enforce th/.« has been modified by Court orders. 
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Page Z - The Honorable Clarence M. Pendleton, Jr. 



3. C4n the Department "enforce Us Title IX regulations In all the 
components and functions of an education Institution, except those 
with entirely separate, non-Federal funding sources, when the Insti- 
tution receives other Federal funds not earmarked for a specific 
program— for example, monies for Indirect costs Included In Federal 
research grants?* 

Where Federal funds have not been earmarked end accounted for a specific purpose 
or program- -especially Indirect costs 1n Federal research grants--Courts have 
held both ways, the assistance nay or nay not apply to all 'components and 
functions of an educational Institution. As noted In the other responses, our 
regulations apply In those Jurisdictions where Federal Courts have not ruled 
otherwise. 

4. 'Under Title IX /does/ an 'education program' Include a complex of 
all Interdependent education components and functions, and are all 
covered by Title IX and the Department's regulations when any 
receives Federal aid Insofar as such aid free* other funds that 
could be allocated to them?* 

The express premise of this question Is that Federal aid 'frees other funds* 
and Federal authority folio* both the Federal aid and the *other funds.* 
The answer 1s far-reaching and complex; In a rultl -campus system, general aid 
received by one institution extends this Department's authority only to that 
Institution. In the history of civil rights enforcement, receipt of Federal aid 
In one school district, or campus of a statewide system of education, may 
theoretically free money for allocation to others— but this Is not necessarily 
so. For example, Chapter 1 of the Education Consolidation and Improvement Act 
states explicitly that Federal money cannot be used to supplant State and local 
funds. 

5. May the Department 'investigate possible T1 tie IX violations In 
unassisted programs to determine whether they 'infect' assisted 



The Department was prohibited by the Federal Courts from doing so at the 
University of Richmond. If other Courts should respond 1n a similar fashion, 
our ability to Investigate will be sharply curtailed. Absent such rulings, the 
Department may seek Information about Independent administrative units which may 
have an effect on the ability of the Federally funded program to operate 
nondiscriminatory. 

6. Kay the Department "Investigate possible Title IX violations without 
first establishing that the program In which they are alleged to 
occur receives Federal financial assistance?* 



programs?* 
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In the Eastern District of Virginia, pursuant to Richmond v. Bell , tht 
Department Is without authority to Investigate without first establishing that 
the program receives Federal flmnclil assistance. There have been no other 
sltllar holdings in other Jurisdictions to date. 

7. Are there 'Federal court Jurisdictions where the Department believes 
I It currently cannot enforce Its national Tltlt IX policies?' If so. 

8. provide a list of such and an Interpretation of the Department's 
authority In such districts. Does the Department "believe Title IX 
c " e J, h fr t J 1 " Ued 1n ,n * 1ts wthorlty to enforce Title VI of 
the Civil Rights let of 1964 or Section 504 of the RehablllUlton 
Act of 19737 If so, Identify such cases and explain how they apply 
to tht Department's authority. 

Thert art no Jurisdictions In which the Department cannot enforce Title Ix. mor 
have any cases addressed the substantive rights of Title IX In such a way as to 

J 1P 1! th J rt ?* P ! rt ^ n i' s « uthorUy enforce Title VI of the Civil Rights Act or 
Section 504 of the Rehabilitation Act. 

Tht documents you requested are enclosed. In essence, we have assumed that your 
Interest Is In receiving copies of documents which reflect a change In OCR's 
policy In the last three years such that the present position of the Department 
is manifest with respect to each change in policy. 

1 hope these answers provide the Information you need regarding the Department's 
civil rights authority and practice. 



Sincerely, 




Enclosures 
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UNITED STATES COMMISSION ON CIVIL RIGHTS 



rttU«f«». 0. C 2*OJ 



APR 2 1 1983 



Mooormblt Torral K. Boll 
Storatary of Education 
WUhlAC^oo, D.C. 202G2 

Boar htr. Storatary* 



Thank you for your April 19, 19«3 rttpontt to tht Coaaittion't Ifccbtr 2 
19o2 follow* r^unti for tht D«partaant*t vltvt of it. oUU rlfhtt 
•nforcaatnt •uthorlty and nUUd docuatntt. Tht inf on* t Ion you havt 
provldad will uilit ua In caxryln* out our ratpooalbllltitt for oppraltlnc 
rtdtrml civil righto policitt. w> «• 

Vt, hovtvtr, wiU naed acrt of tht lnforaation. wt raquttttd to *ddro«t-tht 
critical Imuii wo raltad. Vt undartUad tht Dtpartaant conaidtrt toaa 
information la ttntltlv* btcauto of pending litlfttion tod parcaiva lUita- 
tiona In your rtiponao ralatad to brlaft tht Oovtmrtot toon mj*% tiU in 
Qrov City Colltct v. Boll and pottibly Hilltdalt ColltKt v. Dtpcr tatnt of 
Education and Iron Arrow Honor Socitty v. Boll , Thott cattt Involva batic 
qutttiona •bout tht roach of Fadtrtl civil rlghtt prottctloot. Vt, thart- 
fort, will ba following up on tht Dopartaont»t potitlona whllt continuing 
to raaptct lagltiaata nttdt for conf IdtntUllty . Vt olto will naad aort 
tptclTlc txpXanationo of tht Dtpartaant't undtratandinc of rtttriotiont 
lapoaad In toaa Jurl tdlctlont and will b« idtntifyinc for you tha poinU 
your ratponao did not fully clarify. 

Ftndln* dtololona aay hava * profound Upaot on tht civil rightt polloy 
ittuaa vt ral#td. Vo, thtrafora, look forward to furthtr dltcuttiont •bout 
tht tubttaotlva ccncarnt that proapted our loltltl inquiry. 

Slnctraly, 

FOft THZ CQhKISSI0NER3 

CUKEKCK |fcif»KIlLCTON , JR. 
Chair 
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-*|TED STATES COMMISSION ON CIVIL RIGHTS 



my 4. 1*3 



Honorable Villus French Saith 
Attorney Goneral 
Veahia«tcm, »,c. 20530 

Dear Mr. Attorney General i 



tou will rMUl the Commission *• letter to yo*i on Aujuat 10, 19G2 express- 
lay oonocrae About U« dietriot oourt ruling la UdYtf tlty of Richmond v, 
jwa, 534 F. Supp. 321 (1,5, V*, 19*2), Vo oonvoyed our view that tho 
oourt'e theories, if acooptod as proper Unite, would decimate oivil 
riahte protectione la education tad uadormlao tho broad re— dial purpoooo 
of Title n of the Education Amendment, of 1972 (20 0\3,c. $i6ol), wo 
also olted concerns ebout related protection* against race tad handicap 
dlecrL^tion Title YI of tho Civil RUhte Aot of 1964 (42 0\3X, 

S2000d) 4ad Section 504 of tho Rehabilitation Aot of 1973 (29 g\3X. 
$794). toon tho Juetloo Department decided not to appeal Richmond, v. 
loeucd tho enclosed Sopteeber 15, 19*2 oUtcmonX euemnrixinrthe"loeeihle 
Uplioetione end urging future decisions acre supportive of Federal eouel 
oppcrtuaity fumotNt. 

Aaeiotamt Attorney General for Civil Righto responded, ex plaining you 
hod recused yourself from tho Rlchaond case. HU Ssptember 16, 19«2 end 
October 5, 19*2 lottere ouggeoted tno ruling vould aot hevo far-roechlac 
consequences end thet tho doclelon against appealing it reflected ao 
aejor change la Federal civil righto onforcement policy, ee wo bcilovmd. 
Ho ackaow lodged ao implications for Titla VI or Section 504, Coploo of 
his letters end our reepeneoo ere snclossd. 

Ve feel ooepellod to releo our ooncerne again with you beceueo recent 
evoote suggest thet, deeplte the Aeeloteat Attorney General 'e aeoureacoo, 
be now hee adopted Richmond oteaderde ee Federal policy. Specifically, 
la a Marcs 15, 1963 ■ mm nr i nrt usj to the Secretary of Education, tho 
AoeUteat Attorney Ceneral advanced oteaderde for Title VI, Title IX, And 
Section 504 laves tlaetlone far eore reetrioUve then thoeo la the 
Sduoatlcn Department's regulations. The semo random raieee further doubte 
ebout tho Juetloo Department *o coarlteent to defending Education' • 
oetabliehed euthority before the Supreme Court la Qrove Ci ty College v. 
3ell. 6«7 F.2d 684 (3d Cir. 19*2), cert, granted , 103 3. it. UB1 (\m) 9 
end other oeoee. 



The memorandum Indioeteo the Aeeletent Attorney General doee not believe 
the narrower standards will require euch chance In Education Department 
laveeti«atlcne. It alec indioeteo any chengee neceesary to oonfore to 
the otendarde are "a etetutory mandate reoocnlsed by the U.S. Supremo 
Court." Sale ouggooto the Assistant Attorney Cenerel expecte the 
Education Department to make any euch chengee forthwith, the memorandum 
aakec ao reference to formal rulemaking procedureo. It, thus, would 
appear to condone, if not require, significant chaacee la Edueetion'e 
regulatory polidee without public notice or opportunity for comet, ee 
required by the Administrative Procedure Aot. 
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The Education Depsrtaent ' • eetahllshed oivil right* regulations repre- 
i«t longstanding federal policy successfully defended by ths Justice 
Deper-taent in Republican and Deeocratio administrations alike. They 
cover any pro' r ra» receiving or benefiting from departnental financial 
assistance and parmit investigations of an/ unassisted program whosa 
diacrl Minatory praotloas say "infect" an assisted program. They parol t 
the Departaent to investigate a program before taking a final determina- 
tion on whether it receives assistance* Va baliava thasa regulations, 
fully an/or cad, would prevent Federal financial support for discrimina- 
tory- practices, aa Congrats intended. 

Under tha March IS aeaorandum, the Department ganarally could not 
inveatigate or require ramadiaa for civil right a violations in programs 
Indirectly asmiatad by Federal funds, Per example, although virtually 
all am institution's programs say rtoalva support from Federal studant 
aid aonies, tha Dapaxtmsnt could raquira nondiscrimination by schools cot 
otharvlsa asaistad only in studant aid operations. Evan soma directly 
assisted education programs, such as those supported by research grants 
and contrecta, apparently would be exempt from departmental enforcement 
activities. Investigations under the "infection theory ■ would be .limited 
to admissions programs, although discriminatory practices in other 
programe also amy deny equal educational opportunity guaranteed by 
Federal law. This restriction, we note, is narrower than the Assistant 
Attorney General's Sep tee be r 16 interpretation of Richoond. Further, as 
under Richmond , the Department could not investigats cost cases unless it 
first could trace Federal funds directly to the allegedly discriminatory 
program. Va previously consented on the particular problems this 
restriction would impose on civil rights enforcement in block grant 
programs. The aemorandue would extend it from one district court 
Jurisdiction to ths entire Nation. 

According to the seacrendua, these restrictions are required by Worth 
Haven Board of Education v. Bell , 0.3. , , 102 S. Ct. 1912 (19o2). 

The Suprsme Court, however, made no limiting reference to Title YI or 
Section 504 and expreeely reserved the issue of the extent of progran 
coverage under Title EC for resolution in future litigation. Lower court 
opinions ths aeacirendum oltee fall ahort of being controlling precedent. 
Rulings that rejected the reetrlotions It adopts, including the Third 
Circuit Court of Appeals 1 Crove City decision, are ignored. The aeeoran- 
dua, thus, reflects s oieer preference for policies far narrower than the 
established regulatory policies challenged in that case. 

V> believe the Justlos Department should defend vigorously the Education 
Department's civil rights regulations and neither initiate nor approve 
sew restrictions unlees required by definitive rulings. Justice concurred 
with this view when, as we recomaended, it withheld approval of proposed 
changes in regulations thst concurrently were being reviewed in North 
Haven . The recent aeoorenduc, however, suggssts s restrictive ruling in 
Grove City would be welcome. Indeed, if implemented, the aemorendun 
affectively would supersede the Education Department's regulations before 
a Supreae Court ruling that weXl alght uphold their validity. As noted, 
the ataeoranduei does not suggest the Education Department should carry out 
such changes through rul em a ki ng proceduree required 'mder the 
Administrative Procedure Act. 
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According to Justice Department documente, the eemorendum end other 
naterlals indicating reversals of longs trading Federal civil rights 
enforcement policial were called to jour attention by an April 13 cemoren- 
duo froo a Civil Right* Division attorney. Tour April 21 response said 
tha Assistant Attorney General "la accurately reflecting" Justice 
Department policiee. Va, therefore, would appreciate a clarification of 
thoee pollolas and plans Tor implementing than. 

S pacifically, ve would like to know whether the Jus tie* D»y^ at pl*-ae 
to defend the Education Depertaent'e authority to enforce Title H and 
other civil rights lave in programs assisted or benefited by Federal 
funds. If not, please explain whether and how the Department believee 
this authority, eetabliahed in regulations, will receive adequate 
rapresenta>tlon In Grove City and other caaee. 

An explanation of the circumstances that prompted the Kerch 15 memcrandun 
and lta current status slso would be appreciated. Ve particularly would 
like to know whether the Justice Department expects the Education 
Department to adopt the narrower standards at this point and, if so, 
whether they will ba propoeed with an appropriate rationale and oppor- 
tunity for public coooent. In addition, please indicate whether the ' 
Justice Department Is considering aiailar etandards for other Federal 
assistance aganclae. For example, on the analogy of Federal student aid, 
will it require the Department of Health and Human Servlcaa to restrict 
civil rights invsstlgatlons in hoepltala as els ted by Medicare and Medicaid 
to the offlcee that administer thoee funds? 

Pat luxe to mount a strong defense of the Education Department's 
established regulatory policiee in Grove City would jeopardize civil 
rights protections throughout the Nation's educational system. It also 
could undermine protections in many other area*, such as health cart and 
municipal and eoclal aervlcee, where aerious discrimination persists. 
With a Justice Department brief now due in early July, we view the Issues 
raised by tha la els tan t Attorney General's memorandum and your apparent 
endorsement of it with eome urgency. Ve, therefore, would appreciate a 
response to this inquiry by Kay 23 so that we can cor.elder it at our June 



If you have any queetlons about this requeet, your staff may call Deborah 
P. Snow, AssisUnt Staff Director for Federal Civil Rights Evaluation, at 
254-6701. 

Sincerely t 

FOR TH£ COfttlSSICNERS 



see ting. 




Encloeuree 
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UWITED STATU C0MM5S10N ON CIVIL RIGHTS 



w ft C JN2S 



aomereble Terrel K, iell 
Secretary oT Education 
**ehiartco, D.C. 20202 

Deer Kr« S Mr* 14271 

The Coanieelon, you know, baa aeon concerned about peiley develepocato 
affectiac civil rljhte enforcement 1a education. In Dictator 2, 19t2 end 
ToUovup lettere, rcqueoted v Jio Education Department 'e viewo 0/ lu 
civil richte enforcement authority* Tour April 19, 1943 rooponee Mid 
the Department '0 pollclee were exprooocd la ite reiulatione aa puhliehed* 
Tour letter mM Uey could not be fully enforced In ell federal oourt 
Jur iodic ft oaa, but indicated they would not be modified ualoaa Mediae 
declelona la Crove City College v. Boll end pcealhly other Supreme 
Court oum to required. It tlio otated that decialone iiaitiai the 
Departments ability to enforce Title Q of tti Education Anendaeste of 
1972 had not affected lta oof or ri omen t authority under Title YI of the 
Civil ftlifcU Act of 1964 or Section 504 of the Rehabilitation Act of 
1973* Tour letter, thua, clearly Indicated that tho Department applied 
reetrlctlcna lapooed by Unlvcralty_of Richmond v. Boll and Hllladele 
CoUogo v. lall only to Tltlo IX enforcement and only In tho epecific 
jur iodic ticiu covered by theec rulince. 

Aa we wrote you on April 21, tho Information you provided •till loft eoee 
unenawered queotlon*. Ve, however, were reeeeured by your baalc policy 
•tateaent becauee we bell ova the Deperteeafe ragulatlona, fully enforced, 
would prevent federal financial aupport for diacrialnatory practlcea, aa 
CoQcreee Intended. Ve alto beUevwd, on the baale of your latter, that 
the Department Intended to enforce the requlxeoento our Inquiry addreeeed 
In the vaat majority of Jurledictione galeae aoae future definitive 
ruim* aaxdated a chance. 

Since thia correepondence, we have reviewed a force 15, 1963 nemorendue 
froa the Aealatant Attorney General to you advoncinf etanderde for 
Education Department clcil rldate Inveotlamtione.* Aa the anoloeed letter 
to the Attorney General Indlcatae, theee etaadarda, In our view, eeek to 
extend Richnond and Milladale reetriotlona nationwide and to all the 
civil ri«hte lawa the Departaeet enforcec. If they vara laplcmcnted, 
departaental poUclea would be far narrower than thoee la axiatiu 
rafulatlona. The aemorendum indicatee the Aaaiatant Attorney General 
doee not believe the narrower f tanderde will require much chen«e In 
Educe tion Departnent laveetigetlona. It alao indicatee ear chengoa 
neeeeeery to conforn to tr.e etendarca are - a etetutory aa nde te recoyxixed 
by the U.S. Supreme Court** Thia eucgeeta the Aeoletant ittorney General 
expecta the Department to aeJce any euch chen«ee forthwith* 5?* aaaiatant 
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Attoraaj Canaral's transalttal offars to discuss ths aeacrandua further 
*lf jou havs additional qusstions," but doss not suffsst discussion tbout 
vhsthsr poller cbsacss ars naadad or advlsabls without furthsr Supraca 
Court fuldanca. This also suffasts tha Dapartssnt is axpactad to adopt 
tha standards without awaitinc * Crgvs City ruling . 

Tha aajer lacoasistsacls* satvssn ths Assistant Attorns/ CscsrU's 
Ifcreh 15 aaaorandua sad ths April 19 policy statsaant you stnt us ralsa 
ssrlous ooacams. Tfcara is an additional disturbm* incoaalatanc/ 
bstvaan /our April 19 statsaant and sa April 29 asacrandua froa /our 
auf of Staff static that ths Cduestloc Bapartatnt has not datsralnsd 
1U posltloa on ths standard*. Vs, tharafora, vould llica to know vhsthsr 
ths Bspartasat it raeoesldsrlaf its pollc/ or sttTorcin^ its civil ritfita 
rsfulatinns as publish ad axespt vhsrs axprsssl/ prohibits* by court 
ordars. Lf you foraaaa ths possibility of any chants unrslatsd to 
pscdlnf Su^rsas Court daemons, vs would lika a full applanation. 

As va vlav this sattsr vlth soss ux|toc/, va would appraciats a raspers* 
by nay 23 so that vs can consldsr it at our Juns ess tin*. If you havs 
any ^usstions about this raquast, you or /our staff aay call John Hops, 
HI, Ac tin* StaTf Dlrsctor, st 254-8130. 

Ths CoGQlsslca cemtinuas to folio* vlth frost intsrsst ths Dopartaanfs 
civil rights snforcaasot policial and procaduraa. Va, tharafora, ask you 
to infora us or ths Dspartaant's raspensa to tha Assistant Attorn*/ 
Cansral's cssoranduo and any followup coaeunicaticna on tha issuss. 

Slncaraly , 

Kh THE COCH5SICKERS 
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US. thprumm sfjwacftss 



CrJ fcfhts Dinaioe 



rncmim 



lurch IS, ltll 



T*» HOnorsbls ?, II* toll 
Wctetsry of tducstlo* 
U.S. t»fert3snt of tducstlon 
400 H*r;l«nJ Avenue, • 
tfsthinfton, D. C. 20202 

>»r nr. Secrstsrys 

tnclostd Is the Kemorandun ve dltcusstd concerning 
Invest Igttory sctlvltlse of ths D«p*rt%tnt of education und»r 
Title VI of t:v» Ctvll frights Act of 1944 (42 U.6.C. $ 2000d), 
Tills XX of ths DSocsUOn Aeendssnts of 1972 (20 U.S.C. 
9 l(Sl) *nd Section 504 of the ftshsfei Utst ion Act of 1973 
t:9 U.S.C. S 794). X would be plsssed to dlscucs this »sr 
with you fur ths r l"f you hsvs sdditlonsi questions follow!; 
r«vlow of the snclosure. 




bcssistsnt Attorney Sei 
Civil tights Division 



CCI 



Dtnltl Oliver 
Ksrry Singleton 
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US. Department oOiotict 
Gvfl Rights Divuion 



March 15, 1983 



MEMORANDUM 



Ths civil right* statutes, Title VX (42 U.S.C. 2000d), 
Title IX (20 U.S.C. 1681), .nd Section 504 ( 29 O.S.C. 794), 
provide the Department of Education (hereinafter the "Department - ) 
with authority to regulate and investigate recipients of 
financial aid froa the Departnsnt on e prog rem- spec if ic 
basis, aased on the De pa r taen t » s . descr ipt ions of its financial 
assistance programs, it appears chat ths Department's funding 
statutes fall Into three brosd cstegories: (1) assistance 
to s specific program of a recipient, os determined by the 
etatute's particularized purpoee(s) .nd ths use of the Tedersl 
financial assistance by ths rsc'ipientf (2) general aesii.anc 
to radplentej and (3) eeeietance for the conetructlon of 
facilities. The purpose of this menorandua is to explore 
progracaatlc enforcement procedures within each of these 
categories . . 

Investigatory Responsibilities 



TTie obvious starting point in the Department's 
investigatory process is with receipt of an allegation of 
diecrimlnation, or upon oubmlaeion of evidence giving riee to 
a reasonable belief thst discrimination is occurring at en 
institution. In the normal couree, it is preeuned that the 
Department can ascertain from its own funding rocorda whether 
financial assistance is being providod to the purportedly 
offending institution, and, if so, under what funding program 
or programs. The enforcement experience of the Civil Rights 
Division under the various F«dsral aoeistance statutes confirms 
that this basic record Information is readily available In 
aoet instances end sasily ascertainable • 

If the chellonged institution le not one receiving 
Tederal financial aseletance under a Deportment program, the 
ellegad dlscr la Ina tory behavior cannot be investigated by the 
DaparLaent'a Office of Civil Sights (OCR). TMo concluelon 
doee not forecloee a private action by the cooplalnent, nor 
does it laaunlze the institution fron poselble 1 nve a t Ige t ion 
by enother Tederel agency ( e.g. , Office of Rovenue Sharing) 
if that agency is providing financial assistance. 
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Assuming Department funding under on* or mors of its 
financial assistance programs, OCR's Invsstlgatory authority 
Is shaped by ths nature, purpose end use of the particular 
kind of assistance provided to ths' recipient. It la In this 
connsctlon that the sevsral categories of funding statutes 
become Important. 

A. Spec Iflc Assistance Programs . A recipient receiving 
federal financial assistance under specific, particularized 
assistance programs of the Department nay , under the above 
civil rights statutes, only be regulated and Investigated in 
those programs. 1/ 

Examples of the proper approach to enforcement of 
civil rights protections under these statutes Includes a 
recipient which receives only adult oducatlon assistance (20 
U.S.C. 1203) »»y only be regulated and Investigated in the 
operation of its adult sducatlon program; a recipient which 
receives assistance only for its library (e.g. under the 
College library resources program (20 O.S.C. 1022-24) cr ih* 
public library services prograa (20 O.S.C. 352054)) ma: c-V 
bo regulated and investigated in ths operation of its lir : a 
recipient which receives assistance for its bilingual voc ->nal 
sducatlon program (20 O.S.C. 2411-21) may only b« regulated 
and investigated in the operation of its bilingual vocational 
education program a recipient which receives only work study 
funds (42 O.S.C. 2753) or Pell grant funds (20 O.S.C. 1070a) 
Kay only be regulated and Investigated in its student financial 
aid activities. 2/ 



T7 A recipient receiving Federal financial assistance undet 
Sore than one prograo administered by the Department may be 
regulated snd investigated in all ouch programs. 

2/ For a listing of additional specific assistance statutes, 
see Appendix A, infra . 
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A small number of the specific assistance statutes 
administered by the- Department, while not constituting a 
general grant In aid to the recipient, do encompass multiple 
programs or activities of the recipient. In ouch case, the 
recipient'* application should delineate the« specific programs 
for which Department assistance is being requested, and a 
presuzption thus attaches that all programs bo identifiod 
in the application do indeed receive federal aid. Unless 
the Department has independent knowledge that only certain 
of these programs are receiving Departmental assistance, or 
a showing is made by the recipient that a listed program is 
n on funded — which would in either event rebut the presumption — 
"he Department say regulate and investigate all such prograns. 3/ 

B . General Aid Programs . . When the Federal financial 
assistance that the Department provides is in the form of a 
general grant or general aid that is not earmarked for 
particularized programs, all the programs and activities of 
the recipient fulfilling the broad purposes of the asaiatan" 
statute are presumed to be covered by the applicable ctv.l 
rights laws. In order for a recipient in such circuas'.i""* 
to avoid Department investigation of any of ifcs programs 
evidence sufficient to rebut the presumption as to that 
particular program ( s) oust be forthcoming. Ones the DC pa r ^ent 
is satisfied that the identified progran(s) does not in fact 
receive any of the Federal financial assistance going to the 
rocipicne in the form of general aid, further investigation 
in that area is foreclosed aa being outside the coveraga of 
the civil rights statutes. 

T7 An example oT a multiple program assistance statute 
1*3 20 U.S.C. 3231, which provides for bilingual education 
assistance to a school district that nay be used for, inter 
alia, elementary and secondary bilingual education programs, 
adult bilingual education programs, and preschool bilingual 
education programs, and requires the recipient to list the 
activities for which it wishes to receive assistance. If a 
achool district lists in its application only eleraentary and 
aecondary bilingual education programs, the presumption is 
that they alone receive Federal funds and are subject to 
Department scrutiny. If , on the othar hand, the adult and 
preschool bilingual education programs are listed on the 
application as well* then sll the listed programs are presumed 
to be within the coverage of the civil rights statutes, 
subject to rebuttal only to the extent it can ba shown that 
those programs are in fact not receiving federal funds. 
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For example, If the Department deterainee that • local 
educational agency receivee impact aid fond* (20 U.S.C. 234* 
44) » tha Department may preaume that all of tha elenentary 
and aacondary programa and actlvltlaa of tha achool dlatrict 
receive Federal financial aaalatanca. 4/ Therefore, it may 
ragulata and investigate all auch programa and activitiaa 
axcapt to tha axtant that the recipient deaonatrataa eona of 
Ita prograaa do not receive auch funda. A eieiler analynia 
obtaina for recipianta of Federal financial aaaiatance for 
developing inetltutlona (20 O.S.C. 1051, aea 20 U.S.C. 1052(a)(1)(D)). 
The Department aay aaaart jurladictlon oyer all academic, 
administ rative , and etudant aervice activities of aucb e 
recipient under tha aaea rebuttable preeumption mentioned 
above. 5/ 

C- Construction prograaa . The Department alao providee 
construction funda to institutions to aaelot in the building 
or renovating of achool facilities. In auch clrcunstences, 
the civil rights Federal funding lavs permit the Department! 
to reach discrimination In ell of the prograna and activities 
conducted within the wholly or. partially funded buildincr. 
whether thay vera built for athletics or philosophy. 
Depart/sent administers a nuaber of such conatruction assist 
atatutaa including those under the federal impact aid P"- 
(20 U.S.C • 631) id. 646)) Higher Education Act (20 U.S.C 
1132c); and Library Services and Conatruction Act (20 US.C. 
355a). 



Congress undertook through Title VI of the Civil Rights 
Act of 1964, Titla IX of the Education Amenditenta of 1972. 
and Section 504 of the Rehabilitation Act of 1973 to reach 
discrimination baaed on race, aex and handicap, respectively, 

77 Other programs conducted by the local educational agency 
beyond the scope of, the broad purpoees of tha impact aid 
atatute would not be covered. 

It should alao be noted that Congress did not intend that 
the termination of Federal financial asaistance under general 
aid programs be wholesale in nature- Cnly tha portion of the 
general federal aid used in tha part of the recipients programs 
where discrimination ha3 occurred may be cut-off. This may 
involve a pro-rata termination of Federal financial aaaiatance 
if the precise amount of Federal financial aaaiatance involved 
cannot bo determined. 

5/ ror • Hating of othar general essiatance atatutea, aee 
Xppendix B , infra . 
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In any prograa or activity receiving rederal financial 
assistance. The Supreme Court held In Horth Haven Boird of 
Education v. Bell , SO O.S.L.W. 4501, 4S07 ( 198 2), that the program- 
•pacific nature of those crosscuttlng discrimination statutes 
must be faithfully observed In their lapleaentatlon and 
enforcement. £/ 

Thus, where, as the court held In University of Rlchpond v. 
BeU , S43 r. Supp. 321 (CD. V* . , 1982), the desired* 
investlgat Ion Involves e program ( I.e. , athletics) other tharv 
the one ( i.e. , student financial sTT} receiving Pedersl funds 
under a specific seslstance statuts ( I.e. , Pell Grants) , the 
Drpartnent cannot conduct ouch an lnve stlgat Ion without first 
sstabllshlng that the chsllsnged program ( I.e. , sthlstlcs) 
receives rederal funding. It io only when the Institution 
receives a generel Pederal grant that the Department can 
Indulge the presumption of conprchens lve programmatic coverage 
for Investigatory purposes, subject of course to rebuttal by 
the recipient as to any program not actually receiving Federal 
as s 1 stance . 

On* Important caveat needs to be added. In the eiviC '.onal 
arena, particularly, dlscrlalnatlon In an Institution's 
admissions' policy necessarily Infects all programs anc 
activities of the college or university. In view of th; 
reality, claims of discrimination In the student adalssic . 
area. If reasonably grounded, provide adequate basis for the 
Department to Investigate the adalaslons prograa even when It 
Is not funded, oo long as any of the Institution's other 
programs or activities receives Tedersl financial assistance. 

W« would not expect this analysis to occasion much 
Changs In ths Depsrtmenfe current Investigation practices. 
To ths sxtant It becomes nscessary to better tailor future 
Investigatory efforts to discrete funded programs — rather 
than launching a broad-based Inquiry of the Institution as * 
whole — that Is s statutory nandate recognized by the O.S. 
Supreme Court, and we can hardly afford to Ignore It. 



^7 To similar ctCect ere: Dougherty County School System v. Bell , 
Ho. 78-3384 (11th Clr., pec. 20, 1982); Hillsdale Colfege" v. 
HCW, Wo. 80-3207 (6th Clr., Dec. 16, l9B2)i Rice v. President 
an? Pellowa of Harvard C ollege, 663 P. 2d 336~( 17 1 Clr., 19 81 ) j 
Broyn v. Sibley , 6S0 P. 2d 760 (Sth Clr., l981)j Board of 
Publ lc Ins truct Ion of Taylor County v. T 1 nch , 414 T .26 1068 
(Sth Clr., 1969 ) j Othen v. Ann \rbor School Board , S07 r. Sopp. 
137 6, 1383 (CD. «Tcn. 1981), aft'd on other grounds , No. 81-1259 
(6th Clr., Feb.. 2, 1983) j Kan dpi v. BDl, Ul K Supp. S42 
(D. Hd. 1976>» aff'd en bene by an equally divided court, Sll 
f.2d 1273 ( 4th Clr.), carTTdenled. 439 O.S. 862 ( 1978). 




Assistant Attorney Genera 
Civil Rights Division 
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Mr. Simon. Thank you, Commissioner. 

The Chair will follow a 10-minute rule, if that is all right with 
the other Members, so we can pursue these things but still give all 
Members a chance to ask questions. 

I guess, if I may address this first question to Mr. Singleton and 
Mr. Reynolds, the reason for the hearings is the perception on the 
part of many of us in Congress that the administration is dragging 
its feet in the area of civil rights in a great variety of ways, fre- 
quently in personnel appointed. I happened to spot Joy Simonson 
in the audience here, who used to administer the Women's Educa- 
tion Equity Act. I recognize that any administration can do with 
whatever people it wants. But to appoint people who fundamental- 
ly don't believe in the law they are to administer does raise serious 
questions. 

The argument that GSL's are not aid to institutions becomes 
very difficult to follow. If I may quote, Mr. Reynolds, from your 
letter of March 15 to Secretary Bell, you say, 

Examples of the proper approach to enforcement of civil rights protections under 
these statutes include a recipient which receives only work study funds or Pell 
grant funds may only be regulated and investigated in its student financial aid ac- 
tivities. 

Now, it is fairly clear to anyone who follows the education 
scene— and I am sure Mr. Singleton would agree with this— that 
tuition assistance is a major form of aid to colleges and universi- 
ties To say that only the student aid office can be attacked and not 
the chemistry department or any other department seems to me an 
incredibly narrow definition of what we're about. I am curious as 
to how you respond to that. 

Mr Reynolds. Well, I don't think I am the proper individual to 
respond to the question about appointments of personnel. I obvious- 
ly have 

Mr. Simon. No, I just mentioned that 

Mr Reynolds. I will pass on that. 

Mr Simon Yes I mentioned that simply because it causes seri- 
ous concerns on the part of some of us who want to see this Nation 
move ahead in this area. 

Mr Reynolds. Well, Congressman, I think the issues that you 
pointed to really relate to matters that are, have been, and still are 
being litigated in the different courts of this country. 

We are charged with the responsibility to enforce the laws as you 
all hand them to us I would love to have the ability to rewrite a 
number of statutes, but that is not within my responsibility or 
proper charge I have to look at the statutes as they have been 
drafted, look at the legislative intent, look at the court decisions 
that have interpreted them, and to the best of my ability try to en- 
force the law based on that kind of background. 

I think it is clear that Congress included the words "program or 
activity" in title IX and title VI and 504 It is equally clear that an 
effort to have those statutes passed without any limitation to the 
program or activity would not have gotten through Congress. 

Now, the Congress, at the time it addressed these different stat- 
utes, struggled with this very issue, and in order to get statutes on 
the books, the decision was made by Congress that there would be 
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a program or activity limitation in section 901 as far as title IX is 
concerned and 601 in title VI and 504. 

The courts have said you cannot interpret the statutes to read 
that limitation out of it. It is now an issue before the Supreme 
Court as to whether the Grove City interpretation, which says that 
we will forget about the program or activity but simply suggest 
that once a dollar goes to an institution, the whole institution is a 
program, the Supreme Court has indicated it is interested in look- 
ing at that issue. Our view is, based on the North Haven decision 
and the overwhelming majority of the lower court decisions that 
have addressed this issue, both in the area of title IX and title VI, 
as well as in the areas of 504, that program or activity has a mean- 
ing in the statute, that it is not just a superfluous phrase, and that 
it is not for the executive branch to rewrite the statute, that that is 
for Congress to do. 

Dr. Berry. May I just comment on that. Mr. Simon? 

Mr. Simon. You may in just a moment. 

But if I may pursue this, I am interested in how you reach a de- 
cision that is so different from previous administrations of both po- 
litical parties. How 

Mr. Reynolds, Well, I guess that my decision was reached initial- 
ly by looking at the statute and the legislative history, and then by 
taking a lead from what the Supreme Court has said about these 
statutes. 

The North Haven decision by the Supreme Court added some en- 
lightenment in this area that we didn't have before, and it said the 
statute was a program-specific statute and to the extent that the 
regulations have been drafted in broader terms, by whatever ad- 
ministration, they have to be interpreted as being program specific. 

Now, once the Supreme Court speaks to that issue, until it again 
speaks to it, or Congress does something, I am not at liberty to 
ignore that It is with that kind of guidance that we feel we need to 
look at these questions. 

Now, how one defines in any particular case the program is 
going to depend on the funding statute, primarily, which is what 
the memorandum that I have attached to my testimony addresses. 
There are any number of fact situations and variables that are 
going to come into play, that the courts are going to have to wres- 
tle with on how you define the word "program" or "activity" in a 
discrete instance But it is clear, I think, certainly after the Su- 
preme Court has spoken to it, that the statutes are program specif- 
ic, that the phrase "program or activity" is in the statute for a 
reason and cannot be ignored, and simply read out of the statute, 
or cannot tolerate an interpretation of a statute that pretends it is 
not there. 

Mr. Simon. Without violating executive privilege, how do you 
reach such a decision? Do you, within your division, discuss this 
and do you just decide what you're going to do? Do you discuss it 
with the Attorney General? Do you get a message from the White 
House 7 How do you make that decision? 

Mr Reynolds. Well, that decision is made with the input of a 
number of people— the Department of Education, the Civil Rights 
Division, the Attorney General, the Deputy Attorney General, the 
lawyers that are in the litigation, the judges that decide these 
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issues. We have to, in essence, analyze all of that information and 
a judgment has to be made, and then it is the responsibility of the 
Department of Justice to proceed with it. 

We have made the judgment and thus far it has been upheld in 
the courts. 

Mr. Simon. Commissioner Berry, you are eager to say something. 

Dr. Berry. I was very eager, because I couldn't believe my ears 
when I was listening to Mr. Reynolds, who I understand is a very 
good lawyer. I was noting that every lawyer knows that you may 
interpret a statute narrowly or broadly until there are some bound- 
aries that you cannot go beyond. 

The Supreme Court opinion in North Haven that we keep fight- 
ing about and keep writing letters back and forth about, keep talk- 
ing about quite clearly says— and I am quoting from the opinion: 
"We do not undertake to define 'program* in this opinion." That's 
what it says on page 1927. It also says that the Department of 
HEW recognized in publishing the title IX regs that the act is pro- 
gram specific, and it quotes from what the Department says. It 
says, 

This interpretation is consistent with the only case specifically ruling on the lan- 
guage contained in title VI, which holds that Federal funds may be terminated upon 
a finding that they are infected by a discriminatory environment 

The Court goes on to say that HEW apparently thinks that ap- 
plies to title IX and, as read, the regulations conform with the limi- 
tations Congress enacted. "We, therefore, do not define 'program'." 
So they approved the argument that "infected by a discrimina- 
tory environment" is at least an element in program specificity, 
but then went on to say "we don't need to define what program 
specificity is; we're just saying that yes, the language is program 
specific." 

Now, in picking and choosing what theories the Justice Depart- 
ment would like to advance on the case, it could just as easily have 
picked the opposite theory as to pick that theory. To tell us other- 
wise is to assume that we know nothing about how lawyers do any- 
thing and that they have no range of discretion in deciding what to 
do. 

So what we are suggesting is that, as a matter of policy, the Jus- 
tice Department has chosen to pick a theory, without the Court 
saying it has to— the Supreme Court has not said they have to 
adopt that narrow definition of program specificity. To tell us oth- 
erwise is to mislead us and that, in point of fact, they decided as a 
policy choice to do that, which ignores the reality of what it will do 
to students in higher education institutions— what it will do to 
handicapped students, to women, to minorities, what it will do to 
the overall purpose of seeing to it that Federal resources don't go 
to discriminate, and that was a conscious choice that was made 
based on the documentary evidence that I have submitted for the 
record. 

Mr. Simon. Mr. Edwards. 

Mr. Edwards. Thank you, Mr. Chairman. I find the discussion 
very interesting today. 

Mr. Reynolds, carrying on with Mr. Simon's line of questioning, 
you will admit that your theory of enforcing the law, the various 
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laws, will result in less civil rights enforcement in these higher 
education institutions; isn't that correct? 

Mr. Reynolds. Less in terms of— I mean, I'm not sure what you 
mean. 

Mr. Edwards. Well, you're exempting a lot of programs from 
civil rights enforcement. You have to have a pinpointed Federal 
aid before the civil rights laws come into effect. 

Mr. Reynolds. You have to have a federally funded program, 
that's right. 

Mr. Edwards. What kind of a discussion did you have in the 
higher echelons of the Justice Department to come to that conclu- 
sion? That's a relatively new conclusion. 

Mr. Reynolds. Well, what kind of discussions? We discussed the 
law, we discussed the North Haven decision, we discussed the statu- 
tory language, we discussed the legislative history. I think it prob- 
ably was the fullest discussion that one could imagine. 

Mr Edwards. Was it pointed out that this decision you made fi- 
nally is contrary to the general opinion and the writing of the reg- 
ulations over the past number of years? Was that brought up? 

Mr. Reynolds. Well, certainly to the extent that the Supreme 
Court suggested that the regulations have been written too broad- 
ly, it was, absolutely. 

Mr. Edwards. In other words, you 

Mr. Reynolds. The Supreme Court spoke to that question, and 
one of the central issues that was addressed in North Haven was 
whether the regulations were drafted too broadly and, therefore, 
were invalid because the statute required that you have a program- 
specific limitation The Court said the regulations can survive the 
Court s ruling in North Haven so long as the regulations are inter- 
preted in a program-specific manner. 

Mr. Edwards. Thank you. 

Mr Singleton, in your August 19 memo to the Secretary, you 
stated that Judge Warriner's pinpointing holding — what we are 
talking about now — was contrary to Office of Civil Rights regula- 
tions, and you emphasized that Judge Warriner's narrow defini- 
tions of program or activity, which is the policy that apparently 
r e Justice Department favors, is against the trend of other courts, 
is that correct? That was in your memo. 

Mr. Singleton. That's correct. I don't have that memo before 
me, Mr. Chairman, but it sounds familiar. 

Mr Edwards. Well, you have got an inconsistency there, Mr. 
Reynolds. How do you explain the inconsistency? Mr. Singleton 
says the courts generally say the narrow definition is not their in- 
terpretation of the law, and you say it is. 

Is there a political aspect to all of this? 

Mr Reynolds. Obviously, we're up here, Congressman. There 
has got to be a political aspect to all of this. 

I am not sure how — I guess Mr. Singleton can speak to it, too. I 
think it is clear to point out, or it is right to point out, that there is 
a third circuit decision, two decisions in the third circuit, that sug- 
gest the proper interpretation of title IX is an institutional inter- 
pretation; that is, if a dollar goes to a university under whatever 
program, the whole university is, indeed, the program. There are 
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decisions in the other circuits that take a diametrically opposite 
view. 

I think the question that is before the Supreme Court really is 
whether North Haven suggests that the 3d circuit interpretation is 
the one that is correct under the statute, or the interpretation of 
the 5th circuit and the 11th and 6th and the 1st circuits is the 
proper interpretation of the statute. We do not infrequently find 
splits in the circuits on these issues and I suspect that is part of 
the explanation for Mr. Singleton's and my differences. 

Mr Edwards. Well, the Civil Rights Division of the Department 
of Justice is supposed to try to nudge the courts along the path of 
enforcement of the law in a wide sense of the word, and the paths 
of righteousness. Certainly, this narrow interpretation is not going 
to result in money being cut off from colleges that discriminate. I 
guess that's the bottom line. You have got to — as Mr. Singleton 
said, this creates a catch 22 situation for Mr. Singleton. Before you 
can investigate, it must show direct funding. But it can't show 
direct funding without investigating the administrative and budget- 
ary structure of the recipient. That s a catch 22 as you described it, 
Mr. Singleton, right? 

Mr. Singleton. That's correct, Mr. Chairman. 

Mr. Edwards. Thank you. 

Dr. Berry May I comment on the political issue that Mr. Ed- 
wards raised? 
Mr. Simon. Commissioner Berry. 

Dr. Berry At least it seems to me that on some of these matters 
we have evidence that politics, in the sense of trying to decide how 
to advance the ideology of a particular administration, is at issue. 
We had last year the issue of GSL's and the definition of "Federal 
financial assistance," which I discovered this morning there is 
going to be a NPRM on, to my surprise, that we have the memo 
from Dan Oliver to the Secretary of December 2, 1981, which we 
have submitted to include in the record, that Brad Reynolds, he 
says, is going to recommend that they not change this definition 
this way based on the law in title VI and title IX, and then they go 
on to say that "he and I agree the lawyers, having done their job, 
the issue is primarily a political one and the decision should be 
made on a strategic political level." 

I only point that out because apparently they are not unaware 
that there are some political aspects of this whole matter. 

Mr. Edwards Well, my last question— and I apologize for the 
question, but it was asked at our last hearing— was this narrow in- 
terpretation any part of the platform of the Republican Party or, 
as came out in our hearings last year when you were here, Mr 
Reynolds, a part of speeches made in the campaign by now Presi- 
dent Reagan? 

Mr. Reynolds. I don't know. That is something that I would 
not 

Mr. Edwards. Do you know, Mr. Singleton? 
Mr. Singleton. No, I am not aware of that, either 
Mr. Chairman, if I may add something here, I think what this 
demonstrates is the lack of clarity that we have on this particular 
issue There is a split in the circuits over what the program-speci- 
ficity argument means. What is a program or activity? 
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My particular concern about the University of Richmond case 
was the broad injunction that results in the catch 22 situation that 
I described. The fact is that, in many instances, I cannot tell 
whether there is direct Federal Financial assistance to a program 
without getting in to investigate because a lot of the records we 
had to review are not that good. Putting it in context that is the 
concern that I have. I think the issue here is clearly one that dem- 
onstrates the lack of certainty we have. If it were clear cut, if there 
was no split among the jurisdictions and the overwhelming major- 
ity of them were all together we probably wouldn't have this prob- 
lem. 

Mr. Edwards. And the Justice Department, in your view, should 
have appealed the case? 

Mr. Singleton. From the particular point 

Mr. Edwards Yes. 

Mr Singleton. About the broadness of that injunction, that ties 
my hands, yes. I personally have a view that my investigative 
powers are rather broad. When we go to terminate funds, that's a 
little different. 

Mr. Edwards. Thank you, Mr. Chairman. 

Mr. Simon. If the Chair could just use the prerogative of taking 1 
additional minute here, when we talk about program specific, it 
seems to me that if we appropriate and authorize money for librar- 
ies, then you have to look at the library situation; when we talk 
about aid to students, student aid, through guaranteed student 
loans or Pell grants or college work study, you're talking about 
something that is university- wide in its application and not simply 
to the student aid office. I don't think any court is going to rule to 
the contrary on that. 

Dr. Berry. Well, some lower court in Richmond seems to be 
saying that, which is absolutely irrational. Anybody who has ever 
run any institution, the ones I have run, I have never kept all the 
student aid money in the student aid office. If I had, the institution 
would have had to close down. The money was used for the whole 
campus, as you're saying. 

Mr Simon Even the Richmond case is not that narrow, as I in- 
terpret it. 

Mr. Conyers. 

Mr. Conyers. Thank you, Mr. Chairman. 

I think these hearings are perhaps some of the most important 
going on, and they tie in very directly with our colleague from Cali- 
fornia, Gus Hawkins, who has been tracking the reversal in civil 
rights and affirmative action policy and law that has been going on 
in the Department I think these hearings are going to be exceed- 
ingly important 

I come to this hearing in almost shock at the detail that I now 
find I am now going to be required to go into. I am perfectly pre- 
pared to spend the rest of this term of the 98th Congress working 
on this, because I see nothing more important than the consider- 
ations that bring us here There have been so many statements 
that appear to be in conflict with each other— and, Mr. Reynolds, 
some of yours seem to be internally inconsistent 

The first one that I have to bring to your attention, since you 
mly emphatically deposited here that you are looking to divine, 
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the intent of the Congress and the laws that are put forward to you 
to enforce, and that you cannot ignore the Supreme Court deci- 
sions, and yet you are the same person who has publicly said that 
you are looking for an opportunity to overturn Weber. 

Now, can you possibly square those two statements? 

Mr. Reynolds. Weli, I was reported to have said that. I never 
really said it, but I can still answer your question. 

Mr. Conyers. You are trying to overturn Weber? 

Mr. Reynolds. Weber does not apply in the public employment 
sector, and the briefs that we filed in the cases of New Orleans, for 
example, and Detroit, and the one we filed in the Boston case, 
make clear in the briefs themselves that the positions we are ad- 
vancing requires no overruling of Weber. 

Mr. Conyers. Well, what is it you have said about Weber that 
causes the press and those that send me these clips not to under- 
stand you clearly as I do here today? 

Mr. Reynolds. I really wish that I knew what it was that causes 
the press not to understand when people talk to them. But I would 
suggest that the confusion arose because I was asked for my views 
on Weber and I indicated that Weber does not have application to 
the public sector and that I did not read Weber as suggesting that 
the court would necessarily rule the same way if it got the same 
kind of case in the public sector context. 

Mr. Conyers. Which you intended to make available to the 
court? 

Mr. Reynolds. I didn't say that I don't make anything available 
to the court. The court is the one that decides what is available to 
it and I would not presume to suggest that I make anything availa- 
ble to the court. 

Mr. Conyers. Well, just while we're here, so that at least I won't 
be one person that will be misquoting you, then can I infer— and I 
understand everything you have said here this morning and I will 
take this as the last word on the subject—that you are not in oppo- 
sition to Weber and you do not seek to have it tested in any par- 
ticularity? 

Mr. Reynolds. Well, I'm 

Mr Conyers. OK. Then tell me what you really think about 
Weber. I hate to go off the track, Mr. Chairman 

Mr. Reynolds What I think about Weber I'm not sure is too ter- 
ribly relevant, what my personal views are on Weber. 

Mr Conyers Well, they are very important because it is your 
personal views that have been determining the policy decisions 
that reversed the course of four administrations, sir. I only wish 
they were unimportant. They are critical. 

Mr. Reynolds. Thank you, sir. 

I think that Weber is certainly the law as long as it's on the 
books, and I would follow the Weber decision fully and not suggest 
that, as long as it's there, there is a basis on which to depart from 
it I do think the Weber decision is one that the Court very careful- 
ly aimed at the prviate sector, which was the issue that was before 
it, and made it clear that it was not addressing the separate ques- 
tion as to what would happen in the similar context in a public 
sector case. 
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We have stated that insofar as the public sector is concerned— 
we stated it in briefs before the Supreme Court and the lower 
courts-that we would not think the Weber rationale would extend 
to the public sector because there is a constitutional issue that is 
involved in that context which was not involved in Weber. 

Mr. Conyers. We will go into that at another point. 

Is there a doubt in your mind that the perceptions of the rever- 
sal of at least more than a decade of civil rights law, practice and 
policy at the national level is being reversed in the present number 
of courses that have been challenged, that you are leading the Civil 
Rights Division in? 

Mr. Reynolds. I think there is a perception that there has been 
a reversal. I think it is exaggerated. I think there have been some 
suggested changes that we have made with regard to the appropri- 
ate remedial approach. We have explained why we made them, 
both in policy terms and in terms of what the law now states and 
what we think it requires. 

Mr Conyers. What is it that leads you to move toward this re- 
versal, whether it is exaggerated in the perception of it or not? 
Why are we in any reversal whatsoever? 

Mr. Reynolds. Well, to the extent that we have suggested 
changes, I think we stated quite clearly that our changes are based 
on the legal analysis that is available to us, and that the law does 
compel that certain actions be taken and not taken. And as long as 
u an i !? the executive branch, I have to take the laws as they are 
handed to us and interpret them based on what Congress said the 
laws should do. 

Mr. Conyers. Well, we fire Congress, sir 

Mr. Reynolds. Right, absolutely. 

Mr. Conyers. You're not before a private body. 

Mr. Reynolds. And that's why I suggest that may be the place to 
address the problems. 

Mr Conyers. The members of these two committees assembled 
here and the fuller committee levels are probably the most sup- 
portive people of the laws that you are charged to enforce that you 
can find anywhere in government. 

Now, it seems to me that if we are in a reversal, based upon your 
interpretation of the law, and nothing else, are you willing to enter 
into a discussion with me about the fact that we are having an ad- 
verse impact on the objectives around which these laws and poli- 
cies have been built up in at least 10 years or more? 

Mr. Reynolds. Certainly, 

Mr. Conyers. And if that is the case, then, is there anything we 
can do, besides having honest differences of view, that would help 
you to-I presume, although you haven't said it, and maybe I 
shouldn t presume it, but I presume that you regret the fact that it 
is your interpretations that have led to these reversals and that 
are now having a diminishing effect upon the people who were sup- 
posed to have been the objects of this Federal beneficence. 

Mr. Reynolds. I don't apologize for our interpretations at all, 
Congressman I think what we are saying, in the areas of quotas or 
forced busing, is the most advantageous change, if you will for the 
minority groups in this country that anybody could come up with. 
We have seen, by the record, that quota reli-f has been nonproduc- 
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tive and counterproductive, that it has not increased the employ- 
ment of minorities in the work force, and it has causes a divisive- 
ness and the stigma that attaches to it, and that it is fighting dis- 
crimination with discrimination, which is the wrong way to get to 
the point where we arc going to open up equal opportunity for mi- 
norities. 

We have seen from the record that forced busing has caused 
school districts from throughout this country to become resegregat- 
ed because of the problem of white flight, and you wind up with 
public education in most of these large jurisdictions that is not at 
all attentive to the educational aspect* and is leaving large groups 
of minority people in the inner city with a poor education and no 
enhancement in desegregation. I think when you have that kind of 
evidence, that it is the responsibility on the remedial side for us to 
all collectively, not separately, to put our heads together and try to 
come up with better remedies. 

This Congress as recently as last year, voted overwhelmingly in 
both Houses that forced busing is not a remedy that is working 
well or is one that should be made to use. Now, that is Congress 
speaking. That is not me. The courts 

Mr. Conyers. Please don't remind me of what me and my col- 
leagues do from year to year on the subject, sir. I am painfully 
aware of 

Mr. Reynolds. I understand that. But the courts also are ad- 
dressing these issues and the courts are saying, in increasing num- 
bers, that Quota relief has a discriminatory feature that is not valid 
under the law. The courts are saying it is constitutionally accept- 
able to have a voluntary desegregation plan that is going to ad- 
dress the education rather than the transportation features of the 
schoolchildren. I don't think, in light of that, that it is counterpro- 
ductive at all for us to be taking a hard look at these remedies and 
suggesting alternatives that are going to enhance the opportunities 
of blacks to come into the employment and enhance the opportuni- 
ties of blacks to get a decent education, so that we can, indeed, get 
to the point in this country where we do have a colorblind society 

Dr. Berry. Mr. Conyers 

Mr Conyers. Mr. Chairman, I ask unanimous consent that I be 
given a sufficient amount of time to ask one more question, and 
that Commissioner Berry be allowed to respond. 

Mr Simon. You may ask one more question, and then Commis- 
sioner Berry is recognized. 

Mr Conyers This is a lecture that I have long needed, sir, and it 
couldn't be coming from a more appropriate source 1 am going to 
value this and heed it Because if you are correct, then I and the 
members of the Congressional Black Caucus can perform a valua- 
ble service to their constituents and black people in America by 
our trying to reach some conclusion on this point. 

Now, there are a couple of little parts in here that we have to 
reach some further understanding on. We are engaged in a per- 
ceived reversal, no matter how exaggerated it is seen in some quar- 
ters 

Now, I thought we had agreed in an earlier statement of yours 
that it was, in fact, hurting the black and the women, the His- 
panics, the handicapped and those minorities for whom these laws 
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and policies have been demised. Now I understand you are saying, 
really, if I perceive this thing from your understanding of the civil 
rights struggle in this country, that the real way we are going to 
make change and progress is to follow these restrictions, curtail- 
ments, interpretations, that now seem to be the policy in your divi- 
sion and coming from this administration 

It is your argument, as you have just propounded it, that blacks 
and minorities, in fact, will advance and benefit from the policies 
which we view critically and have brought you before us on this 
morning. Is it fair to say that you don't see us being hurt by what 
you're doing? You're saying this, in the long run, or short run, or 
any run, is going to be of some benefit? 

Mr. Reynolds. Certainly with regard to my prior remarks I 
would say that is absolutely so. With regard to the discrete 

Mr. Conyers. Can you demonstrate that? 

Mr. Reynolds. Well, let me say one other thing and then come 
back to that, if I may. I would like to distinguish. 

One of the reasons we are here today relates to the title IX inter- 
pretation and what the proper interpretation is of that. That deci- 
sion that has been made is a legal decision we made based on what 
Congress gave us as far as the law is concerned. I am not saying to 
you that a redrafting or restructuring of that law by Congress 
might be a more beneficial way to approach these kinds of prob- 
lems. On that issue, what I am saying is I have a law that is there, 
I have congressional legislative history, and I have Supreme Court 
decision and lower court decisions, and that is what pertains in 
terms of that particular issue. 

On the other issues we discussed, I do think that if we can collec- 
tively look to alternative remedies in the employment area and in 
the school desegregation area, of the sort that we are exploring in 
the Department and have been using, that in the long term they 
will be beneficial to all minorities in this country. 

If you ask me if I can give you empirical evidence, my answer is 
that at this juncture we don't have empirical evidence on that We 
do have preliminary evidence to show that where we have utilized 
these remedies that we have been using over the past 2 years, they 
are promising and they do look like they are going to be better 
than the kinds of things that we have been seeing in the past. We 
do have the evidence that the remedies that have been used in the 
past have not been very effective in assisting minorities, either in 
the workforce in large numbers, or through the school system, in a 
way that gives them an enhanced desegregated educational oppor- 
tunity I think that with that kind of evidence we collectively could 
do well to explore these other alternatives and to move in that di- 
rection. But I don't have a body of evidence behind me because 
they have only been remedies that we have been working with over 
the course of the last 2 years 

Mr Conyers I would like you to document in any way you want 
the alternative remedies you keep alluding to. But we don't need 
any empirical evidence, sir, to know that when you go into the De- 
troit decisions, you are going to throw black cops out of jobs and an 
agreement that has already been entered into. You don't need to 
study what the impact of that is going to be. You don't really have 
to pretend you need a research function to determine what the 
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Richmond case really means and interpreting narrowly the srreat 
range of policies that you can. y great 

Blacks are hurting here. You don't really need to go back and 
wait another 10 months to find that out. And their cifcumstonccs 
relative to affirmative action and equal opportunity praTSS " 
this country are being destroyed. practices in 

tn \ht Ve tra t v L e,i ?8 th , e countr y «n the EEO conferences talking 
to ne K2t£ th A fr ° ntlineS ' 3 " d th6y are 311 complaining E 
S»t « ^ 3 and W ° r man ln these fields - lt seems disingenuous 

ntenfis C 5 /IT b6f( l re the Q??" ^ elf ^ tell us wU S£ 
intent is and that you keep reminding me about what we have 

Save , a nl:fw d0ne - \ he f3Ct ° f the matter is that the policies you 

^f ken M re having an incredib »y harmful and gainful, im 

3 tS V1Slble lm uP aCt in this whole stru gg»e for equality ?n 

tuZ ! The ? 15 n °r thlng t0 wait for - S 0 1 respectfully don't see 
what there is to wait for in a turnaround 

The dehberateness and the wide range of offenses have given 
nearly every commentator of this subject and most of the law 
55".? f. rea ^ dlst " rban ce about what you are doingTn your division 
tion Z well Department 0f Justice and in the Department of Educa 

wevtwaifcor 0 ^ I? F*!. ta,k b3Ck and f0rth to each °ther as if 
wLb t ? J g I s . ome ,kind or returns to come in. More and more 
black kids are being kept out of school because of the dirSv 
traceable wide variety of policies and decisions and optionsThat 
have been taken in DOJ and the Department of Education With 
out any question, countless numbers of blacks in the workplace are 

,,ttle Se f CUr J ty - and 6ntry and P romotion that they had 
J 1 am S° in e to be in this for the rest of the 98th Congress I 
want to begin to prepare in some detail the record on this I can' 

Sfh P n C T^ 1SS1 ° ner Berry ' but 1 think we can begin to puU to- 
gether all of these committees-and I do want to thank you for 
your w,lhngness to come before these committees because ft gives 
ZZFthSSR. ° PPOrtUnity t0 ** in t0 ^rt out what there island 
Now. finally, before we turn to the Commissioner, I want to tell 
you the extent of my disturbance, because now that we're Jpeakine 
to each other, we understand each other,, and I won't believe thes? 
Sm.Vfrom 68 1 Want y ° U t0 knOW where this Member Is 

.n^°Mf See f 1 reS ? rve y0Ur rlght t0 have a different view of how 
equality of opportunity m this country ought-to move forward. Bu" 
ther j are some lines in this business, and when you or your depart 
ment, or your administration, cross the lines into improper actlvt 
ty, or any kind of direct overt attempt to reverse tS procSS 
that would leave open whether you are fulfilling your oath I think 
you would want this Member to move as quickly as he could on 
anybody that would be undercutting the civil righto progress that 
has been made so painfully in the history of this country 

am watchmg that I am not entirely certain about the legality 

fjriTu T many ' ° f r! he Practices and decis i° n s that haveTome 
specifically from your Department, but also from a wider r Z 
that weave inferences that can be made about what is being done 
here If these reversals in civil righto practice have a basis l am 
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going to fully prosecute whatever remedies that are available in 
our law because I think nothing is more criminal in our Govern- 
ment than to find those who are charged with this responsibility to 
be overtly or covertly attempting to dismantle this process. I want 
you to know that is precisely where I'm coming from on this, be- 
cause I am not entirely confident about the propriety and the legal- 
ity of what is being done here. That is why I put it in this context 
to you very directly. 

Mr. Reynolds. Congressman, I appreciate that. I would be sur- 
prised if you viewed your responsibility any less than that. I think 
that is exactly what your charge is and I am perfectly comfortable 
with the positions that we have taken. I think they can withstand 
scrutiny and I welcome that scrutiny on a regular basis. 

Mr. Conyers. Thank you very much. 

Commissioner Berry. 

Dr. Berry. Well, all I wanted to say— and I don't want to start 
talking about affirmative action and busing and issues like that, 
because that was not the subject of the hearing. But since you did, 
I don't want to leave it. 

I don't want to leave unrebutted on the record some of the asser- 
tions that the Assistant Attorney General made, that he seems to 
be making increasingly, in a wide variety of forums, most of which 
are based on inaccuracies in portraying what has happened under 
affirmative action and school desegregation. 

By the way, there is evidence that when a court of law has found 
discrimination against women or minorities has taken place in em- 
ployment and quota relief is ordered, that some remedy works for 
women and minorities; that is, they get jobs. There is evidence that 
has happened, over-and-over, time-and-time again. One may not 
like that remedy and one may quarrel with it, but to assert that 
nothing has happened based on it is just factually incorrect. One 
may even argue that one has another remedy that would make 
even more of them get jobs, bu' to argue that nothing has hap- 
pened is again factually incorrect. 

Also, in desegregating schools, I have often read about the Assist- 
ant Attorney General talking about alternatives to desegregation 
which will focus on quality. I am reminded that one of the first 
things the administration did was to cut out the entire budget for 
the Emergency School Assistance Act, which was to provide quality 
education in schools that were impacted and were either trying to 
desegregate or couldn't desegregate. I wonder how one squares 
those two. But there are a lot of things that go on that make you 
feel like it is sort of a fantasy land sometimes 

Another thing is that I never hear any remedies that are sug- 
gested about what to do in schools that are desegregated, where 
there are continuing problems, like too many school suspensions, 
students not engaged in extracurricular activities, the failure to 
employ minorities and the like It is all about how busing hasn't 
worked and you can't do that, you have got to have an alternative, 
which ignores all the evidence of all the places where busing has 
been part of a school desegregation plan as a last resort and where 
it has worked 

About a month ago there was a big article in the New York 
Times Magazine on this very subject. The Commission has lots of 
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information available which we have shared and would love to 
share again and again with the Assistant Attorney General if he 
has some problems on that score. 

But to get back to the point of this hearing, of what will be the 
effect on people if, in fact, we adopt the notion the Assistant Attor- 
ne> General has about what the law requires Quite clearly, adopt- 
ed that position, handicapped students, if one who needed physical 
access would have access maybe to the student aid office— and 
that's about all — on the campuses. Women could be ascribed to cer- 
tain programs on campuses. One might think that's a good thing— 
I don't know— but without anybody saying that is discrimination. 

In point of fact, it seems to me to keep arguing that North Haven 
requires, compels — I keep hearing the word "we are compelled to 
do this because of North Haven"— it is just patently inaccurate 
The Department is not compelled to do anything in this regard 
based on North Haven. 

It seems to me that the burden of proof ought to be on the Jus- 
tice Department and the Assistant Attorney General, if they want 
to say that four administrations and all those lawyers we all wrong 
about what this required, that the burden of proof is on them to 
assert this, and prove it, especially without a Supreme Court deci- 
sion to the contrary, rather than putting the burden of proof on 
people to disprove what they have asserted. 

Finally, Mr. Chairman, it seems to me, when we are in areas 
that we are concerned about, like civil rights, we overlook the 
broader picture,, which is that— and I say this from the standpoint 
of a person who works in constitutional history and law We have 
an administration which, across the board, it seems to me, in a lot 
of areas, that believes that rather than asking the Congress to 
change a law and seeing if they can get it voted and enacted is 
simply appointing people and having them use their discretion to 
try to undermine the existing law Those of us who care about civil 
rights see it happening in this important area But if you were to 
talk to anybody who has jurisdiction over any of the other subcom- 
mittees, you would find they were having similar problems 

Mr Singleton Mr Chairman, I would like to also respond, if I 
may, to Mr Conyers' remarks I would like to echo what Mr Reyn- 
olds has stated in terms of inviting the scutiny that you suggested 
I also want to assure the Member that I, personally, have no in- 
tention, either covertly or implicitly, of violating any law I do 
want to state, however, that we may have differences of opinion 
sometimes in terms of how we might go about obtaining those very 
goals we all feel very dearly about I would like to know that you 
will give us at least the benefit of the doubt as we begin to investi- 
gate whether or not the old policies and procedures that we have 
been using for the past 20 years are still valid in the dynamic soci- 
ety that we have. 

The discrimination we face today is not as overt as it once was It 
is much more subtle The types of remedies and procedures and 
policies that we need to come up with must be directed toward that 
very subtle racism and discrimination 
Mr Conyers There is nothing subtle about what's going on 
Mr. Singleton Mr. Conyers, if I may, I would like to finish 
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As we go about that process of coming up with some new proce- 
dures, I hope that we will not be second-guessed as being racists or 
somehow trying to turn the clock back on the very important gains 
that we have made in the civil rights area. 

Mr. Conyers. Well, sir, this isn't just a personal discussion in a 
room in Washington today I am talking about the reports and 
studies and examinations and scrutiny that has been visited upon 
this subject by a rather substantial number of organizations and 
their lawyers who are watching this matter. This isn't just a per- 
sonal little quarrel that somebody is picking in a room. We're talk- 
ing about the report of the Leadership Conference on Civil Rights; 
we are talking about the NAACP studies on this matter; we are 
talking about any number of lawyers and civil rights groups that 
have been in this subject matter with as much concern as you and 
I, and probably for a longer period of time. So it isn't a matter of a 
few Members of Congress. We're talking about a ratner substantial 
body of opinion that is trying to interpret what you are doing and 
what you mean by these alternative remedies that you keep talk- 
ing about, as if there is some new period in this country. 

We have been faced with racism and discrimination for hundreds 
of years. The situation is now being aggravated by the economic 
circumstances that we find ourselves in in this country. What we 
are trying to find out, with these two subcommittees, and at least 
one other in the Education and Labor Committee, is what these 
changes that you have been moving about with, in sometimes a 
very unfair,, sometimes a very improper, sometimes in a very ques- 
tionable way, how they are helping, if you really honestly believe 
them— and I believe you— how they are helping. And if they are 
hurting, as many of us have no question about, what we can do to 
make this thing right. 

I think, Mr. Chairman, this is a very, very important set of hear- 
ings that you and my colleague from California have put together. 

Mr Simon. I thank you. 

If I may just direct two brief questions specifically to you, Mr. 
Reynolds, and Mr. Singleton may wish to comment 

If we find it necessary, in order to make clear that we think Pell 
grants and college work study and GSL's have to have an institu- 
tion-wide application as far as discrimination, that we say to South- 
ern Illinois University, if you are receiving students who have 
GSL's, Pell grants, and college work studies, you can't practice dis- 
crimination, period, if we feel the only way we are going to move to 
make that clear is by passing a law, will you, as the principal advo- 
cate of civil rights in this administration, ask the President to sim 
such a bill? 

Mr Reynolds Well, I would certainly be more than happy to 
work with the Congress on such a bill. I would have to see what 
the bill said But the concept is not one that offends me. I think 
Congress certainly can do that, and if Congress were to make that 
call, it would be a bill that would be a strong civil rights division. 

I mean, I can't speak obviously today for the whole administra- 
tion, but if you are asking me whether that kind of legislation is 
something that I have any resistance or problem with, or that I 
would have a problem supporting, generally speaking, I think the 
Congress could do that and that would be one way to address what 
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seems to be a limitation now that the courts have found in the ex- 
isting legislation. 
Mr. Simon. One final question. 

You referred to the Weber case, or my colleague has, and in your 
statement you say "We have declined, however, to impose racial 
quotas for students or faculty" and so forth We are in a situation 
where some people have been handicapped. It is little bit as if Don 
Edwards and I get into a race and I break his ankle and I say "All 
right, let's race. We'll plow ahead. No additional assistance for 
either one of us." I have a slight advantage against Don Edwards— 
and I need that kind of advantage. 

What about racial goals, if I can put it just a little different way 9 
Do you find racial goals offensive? 

Mr. Reynolds. I think there is a lot that is lost in the translation 
when we get into this subject. How would you define a racial goal 
to be different from a racial quota? 

Mr. Simon. I don't know how you define quota here, but I 
assume, when you say 

Mr. Reynolds. Well, you give me the definitions. 

Mr Simon. When you say quota, you're talking about something 
that is rigid, that you have to have 20 percent black enrollment, or 
20 percent Hispanic enrollment, or 20 percent female enrollment 
When I talk about goals, I guess I am talking about something that 
may not be quite that rigid but that says these are things we ought 
to be aiming toward. If you get 19 percent or 18 percent, no one is 
going to say you have violated the law. 

Mr. Reynolds. Well, in our remedies, we do use a goal with re- 
spect to the recruitment effort. If your suggestion is you would 
have a benchmark against which to measure the activities, the em- 
ployment activity, and if you are saying that your goal would not 
permit any preference to anybody based on his or her race or sex, 
so that your hiring would be on a nondiscriminatory basis, and y<va 
would not bring people into the workforce solely on the basis of 
that characteristic, but that you would hire the most qualified 
people that you had in the applicant pool, and you had a goal out 
there as a benchmark against which you were measuring it, de- 
pending on how you selected your goal, as long as it's race neutral, 
I don't have a problem with that. 

It is where your goal or your quota depends on counting into or 
including into the equation a factor that says we are going to give 
a preference for somebody based on that person's race or sex. I 
think when you get to that point you have moved beyond the point 
where the law says you can go with regard to discrimination in 
this country We cannot give to anybody, black or white, male or 
female, based on the immutable characteristic a preference that 
advances that person who is not a victim over somebody who is 
more qualified and is an innocent bystander. 

Mr. Simon I think the Court has ruled that we need not be race 
neutral The Court has not said you have to put in people who are 
not qualified, but that once you establish those qualifications, race 
or sex or national background can legitimately be taken into con- 
sideration. 

I guess what we are concerned with is that we sense the Justice 
Department is backing off and being as narrow as possible in its 
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definitions and its goals, when we want to create a society that has 
opportunities as broad as possible. I guess the one thing this whole 
hearing is about is an attempt, so to speak, to hold your feet to the 
fire and say we are concerned. 

Mr Reynolds. I understand that. I think the Court said that you 
cannot use a goal when it is indicated in the higher education area 
in Bakke, that at least one Justice said that you might be able to 
factor into the equation the individual's race, but that that would 
not tolerate the university setting a goal and using a goal as a 
basis for achieving any particular end. That was one Justice, and 
there were four on either side of that, four saying you couldn't 
even give any consideration at all to race, and four saying you 
could give considerably more consideration to race. But Justice 
Powell in his Bakke decision came down on the side of saying that, 
while a goal was riot tolerable, he thought the first amendment im- 
plication with regard to a diverse student body in the higher educa- 
tion area would for him tolerate the consideration to some limited 
extent of one's race. But there again, it was not in the context of a 
goal. 

Dr. Berry Mr Simon, I really want to comment on your first 
question, but I will just say in passing that the Supreme Court has, 
of course, said almost exactly what you said, that you don't have to 
be race neutral and you can have goals and you can take race into 
account, and that even more, when there is a legal finding of dis- 
crimination that has taken place, you may even have quotas and 
that there is nothing wrong with it. 

But in any case,, my point about your question as to whether the 
administration would support a law that would say these student 
aid programs are financial assistance, in my opinion that would be 
taking us down the road, if we did that, that we are about to follow 
on the tax-exempt schools issue on title VI. 

If every single time this administration or any other wants to do 
something to undermine one of those statutes, we have to pass an- 
other law to see to it that they don't do it. Then, if we introduce 
the bill and it doesn't pass, "you see, you didn't get it passed; there- 
fore, we were right" If you introduce it and get it passed, then the 
next time they find some other way of narrowing the statute. They 
will say "Well, you have to go get another law passed " 

I would hope that the Supreme Court, depending on what hap- 
pens in Grove City, if they defined program specific in any different 
way than they did in North Haven, that they would adopt a ration- 
al rule, which is that student aid programs obviously cover the 
whole institution I have every confidence, based on the votes in 
North Haven, that they would. 

I think it would be premature and in many ways would under- 
mine the whole texture of civil rights enforcement to accede to the 
notion that we have to pass a law every time something happens 

Mr Simon If I could just comment that I agree at this point. We 
may reach a point later where passing a law is necessary, and I 
hope to bring up one of my witnesses supporting such a change if it 
is necessary— the Assistant Attorney General 

Mr Conyers. Mr Chairman, might I have one moment here on 
this question? 
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Mr. Simon We haven't yet let my colleague get a word in edge- 
wise. 

Mr. Edwards. I think the discussion has been very valuable. 

Without saying, Mr. Reynolds, that all of your interpretations 
and opinions and directions come from court decisions, I think you 
ought to tell the committee and the people that you personally, and 
your colleagues in Justice and the administration, advocate a more 
narrow coverage of title VI, title IX, and section 504; isn't that an 
honest statement? You do, as a matter of policy, as a matter of 
politics, as a matter of the way you feel? 

Mr. Reynolds. More narrow than what? 

Mr. Edwards. Than the last four or five administrations. 

Mr. Reynolds. Well, I haven't gone back and examined them. 
My sense is that the position we are taking now, after North 
Haven, is one that is program specific and that that was not ad- 
vanced before, so in that sense I think that would be accurate. 

I don't know how far back you want to go. My sense is that the 
program-specific interpretation of these laws is one that was not 
advanced by administrations before North Haven, and after the Su- 
preme Court has spoken. That is a position we are advancing. 

Mr Edwards. Well the heart of our problem is in this next ques- 
tion—and I will be my last question: What harm is done by a broad 
application or coverage of these antidiscrimination prohibitions? 
That's what the protectees want; that's what the black people of 
America want; that's what the brown people want, that's what the 
women want. You see, you are all alone in saying you're going to 
have a narrow interpretation. There isn't anybody, except just an 
occasional person who works for the administration, who comes in 
here that tells us you're on the right track. 

Mr Reynolds Well, I don't think there is anything wrong at all 
with a broad interpretation of these laws. I do think, though, that 
we have a responsibility— and Congress has made it clear in a 
number of areas, certainly outside civil rights if not within civil 
rights— that the courts have a responsibility to pay attention to 
what the laws said. When you have interpretations of the laws that 
are on the books, whether you are talking about a Weber, where 
the Supreme Court has spoken, and that has to be followed until 
and until it is altered in any way, or you're talking about a North 
Haven, or you're talking about a Davis case, or you're talking 
about any other Supreme Court decision, the Attorney General of 
the United States is not at liberty to disregard those Supreme 
Court decisions. 

I don't think that suggests they are saying there is anything 
wrong with a broader interpretation in the philosophical sense, but 
it does mean that the Congress of the United States is the one that 
has enacted these laws, and we are a government by laws and we 
cannot disregard them, and where the Supreme Court has spoken 
to the interpretation, whether we like it or don't like it, we aren't 
at liberty to disregard those decisions 

Mr Edwards But you are at liberty to urge the courts and to 
urge the various officers of your administration, and you are 
urging them, including the courts, to narrow the application of the 
laws. 
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Mr. Reynolds. We are at liberty to urge them to follow the law 
as it is on the books, and we are urging them to do that. Certainly, 
if Congress views that interpretation as being narrower than it pre- 
fers, then Congress ought to pass another law, such as the one that 
Chairman Simon suggested, to treat that problem. But it is not the 
executive branch's function to redraft laws, and where we are part- 
ing, if you will, from prior administrations, we are taking our lead 
from the Supreme Court. Whether one likes or does not like that 
decision is a whole different question that is more properly ad- 
dressed to Congress than it is to the executive branch. 

Mr. Simon. Mr. Conyers. 

Mr. Conyers. Mr. Chairman, you have raised the most funda- 
mental question of the day here. I wasn't sure if I got a response— 
and I suppose this gets us right to the heart of it. I have to go back 
over it because I wasn't sure what I heard. 

Now, I came to this meeting this morning with the simplistic un- 
derstanding that goals and timetables that are race conscious have 
been explicitly affirmed as the law of the land in court decisions. Is 
that your understanding, Mr. Reynolds? 

Mr Reynolds. Certainly in Weber, and I would say where it is 
included in legislation in the Fullilove context, that there are two 
Supreme Court decisions that have suggested in those contexts that 
that is a proper course. 

Mr. Conyers. Do you have any problems with that? 

Mr. Reynolds. Do I have any problems with that? 

Mr Conyers. Yes, sir, in fully supporting and enforcing that 
theory in carrying out your duties in the Civil Rights Division. 

Mr Reynolds No; I think if the Supreme Court speaks, then we 
are supposed to carry out our responsibility by enforcing those deci- 
sions. 

Mr. Conyers. Are you doing that? 
Mr. Reynolds. We are doing that. 

Mr. Conyers. Then why do you keep raising this old bugaboo 
about quotas, since race-conscious goals and timetables can easily 
be confusing kinds of language? I mean, if you realize that, why 
then would you be Ejecting to many of the kinds of interventions 
that you have been making in education and in employment, both 
public and private, even where there are voluntary agreements 7 

Mr Reynolds Well, the area that we have been filing our briefs 
in is public education. The cases involve issues different than the 
ones that the court dealt with in both Fullilove and Weber. The 
issue that needs to be addressed, and that the court has not yet ad- 
dressed—indeed, it specifically declined to address in those cases- 
is whether under the Constitution and under title VII, a public em- 
ployer can, indeed, enter into a consent decree that has preferen- 
tial hiring based on race or sex. That is an issue that the Supreme 
Court has not spoken to 

Mr. Conyers What is your view of it as the head of the Civil 
Rights Division 7 

Mr Reynolds My view is the public employer cannot enter into 
that kind of consent decree, and we fPed with the courts briefs in 
that regard in Boston, New Orleans, and Detroit 

Mr Conyers I presume that you 

Mr. Reynolds And in Virginia. 
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Mr. Conyers. I presume that you rely on the Congress and other 
court decisions. 

Mr. Reynolds. That's right. We rely on the Congress and 

Mr. Conyers. And it is your view that that will expand the abili- 
ties and opportunities of minorities in that regard? 

Mr. Reynolds. It is my view that the way to expand the ability 
and opportunities of minorities in the employment area is to move 
as fast as we can in the direction of a race-neutral hiring 
system 

Mr. Conyers. No; I mean in terms of specific interventions we 
have been discussing. Is it your position that your intervention on 
that side of the question, in the way you have just described, is 
going to be beneficial to the struggle for equality and justice? 

Mr. Reynolds. I certainly think it would be beneficial for the 
struggle for equality and justice, because I think that struggle is 
one that pertains to all people without regard to race, sex, or na- 
tinal origin, their color or their religion, and it is beneficial to that 
struggle to establish firmly in the law, as I think it now is, that we 
cannot discriminate whether we are disadvantaging one race and 
advantaging another or we flip the coin and we're doing the same 
thing with different people on the other side of the coin. 

Discrimination is the same evil and the courts have said that 
what we protect in this country is equal opportunity, not equal re- 
sults, and it seems to me we are definitely advancing the cause of 
justice and equality of opportunity by taking that stand 

Mr Conyers. I could imagine an infinite number of circum- 
stances in which someone might be hurt, laid off, not hired, as a 
result of a race-conscious goal. I mean, it is sort of inevitable in a 
shrinking employment circumstance that we find ourselves 

Mr Reynolds. I don't think anyone should be laid off or termi- 
nated or not hired because of a race-conscious goal. We have just 



Mr Conyers. That's the unavoidable result in Detroit I mean, 
what else can you do 7 What are you saying when you say you don't 
want anybody to be hurt? Nobody wants anybody to be hurt, but in 
our social system we have to choose — and this is what makes it 
such a burning issue in the hearts and minds of our countrymen — 
between a seniority philosophy between a position we took many 
decades to fasten into labor relations, and a race conscious goal or 
affirmative action policy that might intervene with that Somebody 
is going to be disadvantaged. We certainly know of all the blacks 
that have been historically cut out of work and education have 
been permanently disadvantaged. 

You couldn't be looking for a plan that hurts nobody Or could 
you? 

Mr Reynolds I think that what we all ought to be looking for is 
a plan where nobody is treated one way or another based on his or 
her race or sex. 

Mr Conyers But we just agreed that race-conscious goals and 
timetables are the law of the land. 

Mr Reynolds. No, we didn't agree to that. We agreed that 
in 

Mr Conyers. Well, I thought that you had. 
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Mr. Reynolds. We agreed that the Court in Weber and Fullilove 
suggested that in those discrete areas that was a permissible way 
to use it. But the Court also did not say that it is the law of the 
land in the area of public employment. That is an issue that the 
Court certainly was prepared to take a look at in Boston, which is 
the layoff case, that it granted certiorari on, and then because the 
people who had been laid had been rehired, the Court sent it 
back to determine whether it was still a live controversy. It has 
other cases up there presenting that same issue, but the Court has, 
on at least two, and I think three occasions now, indicated an inter- 
est in taking a hard look at that very issue— whether goals and 
timetables of a race-conscious nature are, indeed, an available 
remedy in the public employment sector. 

On both of the occasions where the Court granted certiorari to 
hear that question, events then took place that suggested the con- 
troversy was no longer a live controversy and so they dismissed the 
cases and didn't hear the issue. But the Supreme Court has made it 
clear that that's an issue that it still has not decided and is inter- 
ested in deciding. 

Mr. Conyers. But getting back to Don Edwards' question, why do 
you always take the more restrictive position in these matters? 
Why do you take the one that is sure to accomplish the least, 
create :he slowest amount of progress, and constitute what is per- 
ceived to be a reversal of the study by partisan practices of many 
administrations? 

In other words, you can't go arcund looking for language in the 
Supreme Court decisions on every point. Rarely are these decisions 
ever decided unanimously, and the majorities are hard to discern. 

I mean, we are in very, very sensitive, new, difficult legal and 
judicial land and territory, sir. I can't believe that you have said 
we aren't at liberty to disregard the courts so many times here 
today as if there is some inference that there is somebody around 
here that wants you to run over the Court and disregard the intent 
of Congress— I am one of those intenders you keep talking about 

Why do you keep looking for the de minimis approach that con- 
stitutes the reversal that the civil rights organizations and lawyers 
are fairly unanimous in perceiving here? It escapes me, then, that 
you can add to it that this is what is going to help black people, 
women, Latinos, and students and the handicapped. 

Mr Reynolds. I thu k a lot depends— well, a lot depends on ex- 
actly how one seeks to look at the issue. We brought just last week 
a case against a very large apartment owner, having 10 different 
apartment complexes throughout California, thousands of people. 
That owner was applying a quota to deny minorities entrance into 
those units once he <;ot a certain number of minorities in the hous- 
ing unit 

Now, that ceiling if you will, the use of a quota, which goes on— 
we see it in employment, we see it in housing— that is as offensive 
to the civil rights laws as anything that one can imagine. 

Now, you're telling me that I take a position that is restrictive 
and disadvantaged to minorities; and yet you disregard the fact 
that a lot of the litigation in this area that is challenging quotas is 
aimed at the kinds of practices out there where people are using 
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these quotas to slam the door once they get the number they are 
supposed to get that somebody arbitrarily assigns to them. 
Mr. Conyers. Well, I'm glad that you 

Mr. Reynolds. That is what we are supposed to be going after 
with a vengence, and that is what we are going after with a ven- 
gence. A quota, whether it is used in that way or any other way, 
disadvantages someone because of race and is something that 
should not be tolerated in the law and I don't think is tolerated in 
the law. 

I think it depends in large measure on whether one focuses on 
that kind of case or you focus on the Boston layoff case, or the De- 
troit case, in trying to discuss these issues. My point is that it is the 
same kind of discrimination, which ever way you want to slice it, 
in those cases. We have those cases more frequently, in fact, than 
we have the others, and we go after them and we bring lawsuits. 
But nobody says anything about those lawsuits. All they do is they 
concentrate on the lawsuit that we bring with regard to the police 
department. 

The principle is the same principle. You can't use numerical 
hiring techniques that are based on race to give somebody who has 
not been a victim of discrimination an advantage in getting into 
the work force or into the housing unit or into the classroom. 

Mr Conyers I think you have misstated the law on the subject. 
You're going to make a constitutional student out of me yet, be- 
cause it is incredible to me what you have said here today. I am 
not going to comment on it more, but I want to thank you very 
much for the willingness which you have come before these com- 
mittees and I hope this won't be the last time. I have a sense that 
we may have to continue discussing this matter. 

I thank you for your generosity of time. 

Mr. Simon. I thank you. 

Dr. Berry. Mr Simon 

Mr Simon I don't mean to be cutting this off, but I think we 

probably have gone full circle here. I want to thank 

Dr. Berry. Fifteen seconds, please. 

Mr. Simon. All right. You get 2 minutes here. 

Dr Berry. Two seconds. 

I just want to say that quotas, where they are used to keep some- 
body out of a place, who has no opportunity to go there, as in the 
housing case, are not the same thing, either in the law as deter- 
mined by the Court, as a quota where you find that somebody has 
been discriminating to keep someone out, and you say you have got 
to get at least that many who are qualified to come in. They are 
not exactly the same thing and no one ignores what they do in the 
first type of case It is just that we know the difference and we rec- 
ognize the difference 

Mr. Simon. We thank all three of you 

Mr Singleton, also, when you h*we your rule perfected, if I can 
use that word, on the GSL's, we would be very interested in seeing 
that as soon as we could. 

We thank you very, very much for being here today. The hearing 
stands adjourned. 

[Whereupon, at 11 45 a.m , the subcommittees were adjourned.) 





HEARINGS ON HIGHER EDUCATION CIVIL 
RIGHTS ENFORCEMENT 



WEDNESDAY, MAY 25, 1983 



House of Representatives, Subcommittee on Posts ec- 
ondary Education, Committee on Education and 
Labor; Subcommittee on Civil and Constitutional 
Rights, Committee on the Judiciary, 

Washington, D.C. 

The subcommittees met in joint session, pursuant to call, at 9:30 
a.m., in room 2261, Rayburn House Office Building, Hon. Don Ed- 
wards (chairman of the Subcommittee on Civil and Constitutional 
Rights) presiding. 

Members present: Representatives Edwards, Simon, Schroeder, 
Harrison, Sensenbrenner, Petri, and Packard. 

Staff present: For Postsecondary Education— William A. Blakey, 
counsel; Maryln L. McAdam, staff assistant; Lisa Phillips, staff as- 
sistant; Richard K. Scotch, Congressional Science Fellow; for Civil 
and Constitutional Rights— Ivy L. Davis, assistant counsel; Philip 
Kiko, associate counsel. 

Mr. Edwards. The committee will :ome to order. 

We are continuing this morning joint hearings by the Subcom- 
mittee on Postsecondary Education and the Subcommittee on Civil 
and Constitutional Rights. 

In testimony before these joint subcommittees, Mr. Brad Reyn- 
olds acknowledged that the Federal Government is seeking to 
narrow the application of the provisions which prohibit discrimina- 
tion against minorities, women, and handicapped in federally as- 
sisted programs. 

Mr. Reynolds admitted that these efforts would exempt thou- 
sands of programs or activities from coverage of title VI, title IX, 
and section 504. 

He suggested the justification for this is compelled by Supreme 
Court decisions such as North Haven and Davis, and by the plain 
meaning of these statutes and their legislative history. 

Mr. Singleton announced the Government's intention to submit 
for public comment a notice of proposed rulemaking which would 
exempt guaranteed student loans from coverage of these provisions 
on the grounds that they no longer constitute Federal financial as- 
sistance. 

Commissioner Berry warned that the combined impact of this 
will be devastating to any meaningful civil rights enforcement. She 
said it will deny to millions of Americans the protections of these 
civil rights laws. 
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Commissioner Berry forcefully argued that the attempt to 
narrow the coverage of these provisions is compelled not by judicial 
precedence, but by policy preferences of this administration. 

Is Congress, as Messrs. Reynolds and Singleton suggested, re- 
quired to revisit the civil rights statutes and reaffirm prior broad 
interpretations? 

Commissioner Berry believes it is not necessary. She suggests 
that such a strategy smacks of the position advocated by the ad- 
ministration in the Bob Jones case decided yesterday by the Su- 
preme Court. 

I certainly appreciate Chairman Simon and his colleagues joining 
our two subcommittees in this important review and look forward 
to continuing these discussions, and I yield to my cochairman, the 
gentleman from Illinois, Mr. Simon. 

Mr. Simon. Thank you very much, Mr. Chairman. I will simply 
enter my ctatement in the record. I think these hearings are ex- 
tremely important. 

I think we clearly have to hold some feet to the fire in this area 
of enforcement of civil rights. I hope these hearings will help to do 
this. 

Let me just add at the beginning that this is one of these horri- 
ble mornings where i am being pulled about 12 different ways, so I 
am going to be in and out. But that does not indicate any lack of 
interest in this subject area that is so vital. 

I appreciate the witnesses who have been very helpful. I think 
the hearings have been helpful. 

(The opening statement of Hon. Paul Simon follows:] 

Opening Statement or Hon Pall Simon, a Representative m Congress From 
the State or Illinois and Chairman or the Subcommittee on Postsecondary 
Education 

Today is the lost of three hearings held jotnUy by the Subcommittee on 
Postsecondary Education and the Subcommittee on Civil and Constitutional Rights 
We have heard from State college and university presidents impacted by consent 
decrees, and title VI administrative decisions and desegtegation plans We have 
heard from administration witnesses on the enforcement of not only title VI but 
title IX of the Education Amendments of 1972 and section 504 of the Rehabilitation 
Act of 1973 It appears as if the enforcement of these civil rights statutes is less 
than enthusiastic on the part of the administration and that the conflicting lower 
court rulings need to be resolved with the vigorous assistance of Department of Jus 
tice appeals However, this does no* appear to be the course of action being taken by 
the Department of Justice or the Depaitment of Education 

Our witness^ today will speak from the perspective of the courtroom Today's 
panel has litig i cases under all three c*vil rights statutes in ureas of higher edu 
cation and can ire with us the strengths and weaknesses of the current enforce- 
ment policies o e administration 

The importai of theso hearings is to look for patterns of neglect in admmistra 
tion policy on evil rights in higher eiucation We. as a nation, have too much at 
stake in providing equal educational opportunity to allow the selectiv enforcement, 
or weak enforcement of the law This policy excludes women, minorities, and handi 
capped people from the opportunity for a higher education end access to all pro- 
grams which any individual may qualify to participate in regardless of gender, race, 
or disability 

Mr Edwards I thank the cochairman. I also wonder how this 
House of Representatives can operate when we operate on a 3-day- 
a-week schedule with all the responsibilities that each of us have. 

Does the gentleman from Wisconsin, Mr. Sensenbrenner, have a 
statement? 
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Mr Sensenbrenner. Yes, Mr. Chairman. As the Chair knows, at 
the last hearing on Thursday of last week I lodged a point of order 
against testimony that had been submitted by the witnesses that 
were scheduled then as not being in conformity with the commit- 
tee's directive requiring pFefiling of testimony so that it could be 
reviewed. 

The point of order is now moot. 1 would like to ask unanimous 
consent to withdraw it, but with the admonition that I would hope 
the staff on both sides of the aisle in arranging with witnesses to 
appear before this subcommittee would be a little bit stricter in 
having the witnesses comply with the committee's directive that 
the testimony be brought in at least a day before the hearing is to 
be held so that everybody will ( have an adequate chance to review 
it. 

Mr. Edwards. I thank the gentleman, and we have instructed 
the staff to instruct and request that all the witnesses comply with 
the committee's rules. We thank the gentleman. 

Without objection, the point of order is withdrawn. 

We are fortunate to have as our first witness, the privilege of 
hearing from our colleague from Rhode Island, the very distin- 
guished Hon. Claudine Schneider. 

Congresswoman Schneider, we welcome you. We are delighted 
you are here. Without objection, your entire statement will be 
made a part of the record and you may continue at your own pace. 

STATEMENT OF HON. CLAUDINE SCHNEIDER, A REPRESENTA- 
TIVE IN CONGRESS FROM THE STATE OF RHODE ISLAND 

Mrs. Schneider. Thank you. I am very honored to have the op- 
portunity to join with all of you. 

I would like to commend Chairman Edwards and Chairman 
Simon and my colleague, Mr. Sensenbrenner, for your efforts to 
bring forward hearings to discuss the very important issue of civil 
rights and the cause of equal opportunities in education. 

I am here specifically to address the whole issue of title IX of the 
1972 Education Act. Title IX, as you know, prohibits gender dis- 
crimination in those educational institutions which receive Federal 
financial assistance and since its enactment in 1974, it has really 
served to guarantee equal educational opportunities for men and 
women alike. 

Many of you may have heard stories about title IX and how it 
actually turned around blatant instances of discrimination, but for 
some of you who may not be familiar with some examples, let me 
just bring a few to your attention. 

In 1972, the New York State College of Agriculture at Cornell re- 
quired women to have SAT scores 30 to 40 percent higher than 
those of men. 

In another instance, in Ohio, an elementary school had a policy 
of assigning only male teachers to grades 4 through 7 while female 
teachers were responsible to teach kindergarten through grade 3. 

Finally, if you need any more fuel for the fire, the Strong Voca- 
tional Interest Blank tests, which were utilized by high schools as a 
career counseling tool, at one time used pink tests which empha- 
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siied traditional female occupations and blue tests which included 
thp so-called male fields of mathematics, science, and engineering. 
/Stories such as these are abundant, many of which are docu- 
f nented in the National Coalition on Women and Girls in Educa- 
tion's 1981 booklet entitled "Title IX: The Half Full, Half Empty 
Glass." 

Given the success stories that have been associated with the en- 
foh?ement of title IX, one wonders why efforts are currently under 
way t^teflHe^coDe of the regulation. 

You may recall thktjast year legislation was introduced by Sena- 
tor Orrin Hatch whick called for title IX enforcement in those 
cases where specific edu&tiaiiaLprograms received Federal funds. 

In response, I introduced legislation H.R. 268, which reaffirmed 
the House's support for the broad coverage of title IX. Over 150 of 
my colleagues joined in supporting the legislation. 

Th is year Senator Hatch has yet to introduce the legislation, and 
as far as I know, has no intentions of doing so. However, the lack 
of congressional opposition does not necessarily mean that title IX 
is safe because this year there have been some court decisions that 
have interpreted title IX coverage in a much more narrow manner 
than has been done since its enactment in 1974. 

For instance, in the University of Richmond v. Bell and Hillsdale 
College v. Department of HEW, title IX was held to cover only di- 
rectly assisted education programs. Despite these narrow interpre- 
tations, however, which largely ignore the past 8 years of broad 
title IX coverage, those agencies who were designed to oversee title 
IX enforcement did not contest the decision. 

Litigation involving title IX has also been taken all the way to 
the Supreme Court. In the Grove City College v. Bell case, the 
Third Circuit Court of Appeals ruled that Federal grants are finan- 
cial assistance for the purposes of civil rights coverage and that an 
entire institution is the education program specified in the law 
when it receives general assistance through Federal student aid. 

Grove City College has appealed that decision and the Supreme 
Court will render its decision later this year. 

One might ask what business it is of the Congress to interfere in 
judicial decisions. Well, my response is that Congress has had every 
right to keep a watchful eye on the interpretation of those laws 
which we so hopefully, cautiously, draw up, and in many cases we 
may need to reassert the clear intent of the law. 

In the case of title IX, Congress enacted a regulation which 
stated, and I quote, 

No person in the United States shall, on the basis of sex. be excluded from partici- 
pation in. be denied benefits or be subjected to discrimination under any education- 
ai program or activity receiving Federal financial assistance. 

The key here is the definition of the phrase "educational pro- 
gram or activity." Does educational program refer to each specific 
program within the institution or can an educational program be 
the institution itself? 

Disregarding judicial precedents over the past 10 years which 
have interpreted title IX in its broad sense, I feel one has to look at 
the original author, Senator Birch Bayh, for the original intent of 
the regulation. 
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Citing the 118 Congressional Record of 1972, Senator Bayh stated 
that title IX will be r and I quote, "a strong and comprehensive 
measure # # * against sex discrimination that reaches into all 
facets of education." 

Clearly, title IX in its comprehensive coverage has been extreme- 
ly effective over the past decade in prohibiting gender discrimina- 
tion in education. Is there any need to shift gears and narrow the 
scope of the law? I think not. 

As one can see from the inequities of the past, title IX can be 
credited in large part with many of the gains made by women in 
the areas of technical and vocational education, in the areas of pro- 
fessional degree programs or school hJetics. 

For example, in 1972 women comprised only 43 percent of the 
total enrollment at 4 year colleges. Today that figure has jumped 
to 52 percent. 

By 1980, the percentage of female students in federally funded 
agriculture, technical trade and industrial programs has risen dra- 
matically from 8 percent in 1972 to 28 percent now. 

Moreover, female enrollment in dental schools has risen by 101 
percent; in veterinary schools by 120 percent; and in law schools by 
337 percent. I can't help but mention my own bias that perhaps 
much of that enrollment in many of the law schools has to do with 
the fact that many women feel that the only way that they can 
gain their equity is by going to the courts and becoming familiar 
with the laws. 

There have also been significant increases in medical schools to 
the tune of a 296-percent increase. But while the gains have cer- 
tainly been made, let there be no mistake about the long path that 
still lies ahead before true equality is achieved in any of the above- 
mentioned areas. 

The fact that the average expenditure for men's athletic pro- 
grams is $1.7 million, while the figure is but $400,000 for women is 
a case in point. 

Yet no longer will women basketball, softball and volleyball play- 
ers need to share the same uniforms as they did in many schools 
prior to 1976. 

Title IX is very much alive and well and I, with the help of my 
hardworking colleagues, intend to keep it that way. I invite all 
those members in attendance to join in reaffirming our original 
support for this equitable regulation. 

I ask my colleagues, as well as Chairmen Simon and Edwards, to 
seek prompt approval of my resolution in this Congress, H.R. 190, 
in order to send a clear message that the Congress supports the 
original comprehensive coverage of the title IX regulation. 

I thank you very much, members of the committee, for providing 
me with the opportunity to testify on behalf of equal access to edu- 
cation for men and women alike. 

Thank you very much. 

Mr Edwards. Well, thank you, Mrs. Schneider, for excellent tes- 
timony. We will be operating under the 5-minute rule. The gentle- 
man from Illinois, Mr. Simon. 

Mr. Simon. First of all, I thank you. I thank you for the introduc- 
tion of the resolution. 
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I guess I have one concern and that is if we were to move ahead 
with your resolution and it were to be defeated, the wrong message 
might get out there. 

Mrs. Schneider. That is a possibility. However, whenever I intro- 
duce a resolution or a bill, I always move ahead with the intention 
of it passing and winning, and I am currently in the process of ob- 
taining cosponsors, and so far I am meeting hardly any opposition. 

So I would not suggest that it move ahead for a vote until we feel 
confident that we can succeed, and so I would not ask you to do it 
next week, but rather a couple of weeks from now. 

Mr. Simon. I thank you for your testimony and your leadership. 

Mrs. Schneider. You are welcome. 

Mr. Edwards. The gentleman from Wisconsin. 

Mr. Sensenbrenner. Thank you very much. I have one very 
brief question to ask of our colleague from Rhode Island. 

Many of the colleges and universities, particularly small ones 
that are away from metropolitan areas, do have on-campus housing 
requirements for their students: One, to keep better tabs on them 
and, two, because there just aren't any places to stay in many of 
the smaller towns. 

Because these facilities might not be constructed equally between 
males and females, there are differing numbers of students that 
can be admitted by sex in any one year that are determined by the 
number of vacancies in the housing that is provided. 

Do any of the statistics that you have cited take into account the 
fact that there might not be as many girls* dorms as boys' dorms? 

Mrs. Schneider. That is a very good question. I do not have the 
answer to that. I don't know what the breakdown is in the majority 
of institutes of higher learning, but I will certainly check that out. 

Mr. Sensenbrenner. I suppose the answer to that would be to 
turn them all into coed dorms, but some people might not approve 
of that— students, as well as alumni. 

Mrs. Schneider. Yes. I am not sure that that is the only answer 
of going to coed dormitories, because from what I understand now, 
there is more of a trend back toward the male and female dormi- 
tories. 

But in response to your question, I am sure that one of the edu- 
cational associations that has surveys of that kind of information 
would be happy to assist me in providing the committee with that 
answer. 

Mr Sensenbrenner I think that that would be a very relevant 
point. I hope that you can dig that information up. 

Mrs. Schneider. I will certainly attempt to. 

Mr. Sensenbrenner. I yield back the balance of my time. 

Mr. Edwards. The gentlewoman from Colorado. 

Mrs Schroeder. Well, Mr. Chairman, I hope that it doesn't come 
as any great surprise that I am a total believer. I compliment our 
colleague from Rhode Island, and I just want to say that the good 
thing about the dorms, my understanding is that the universities 
have found that women can stay in men's dorms if they allocate it. 
You don't have to build them differently. 

So they just reallocate the resources equally as that happens, 
and you don't have to make them coed. They are done sometimes 
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floor by floor if they have to break the building into separate 
things, they don't have enough separate buildings. 

But it has worked, and I don't think that that is a real road- 
block. I really want to compliment you on your hard work and all 
you have been doing on this, Claudine. 

Mrs. Schneider. Thank you very much for your cooperation. I 
am sure that as a team we could move ahead and succeed in pass- 
ing this resolution. 

Mr. Edwards. Well, title IX has certainly made it possible to 
make great progress in a fair treatment of female students. Isn't 
that correct? 

Mrs. Schneider. Absolutely. I think that the numbers really 
speak for themselves, particularly in the area of offering women 
the opportunities to get into what have been perceived as male- 
dominated vocations or careers, such as the technical schools, the 
dentistry schools, agriculture schools, those kinds of things. 

Mr. Edwards. Well, in the schools you mentioned, how do you 
think that they should operate so as to assist the implementation 
of title IX? Do you think that it is appropriate for the schools to 
keep careful records and to say that 5 years down the line we 
would like to have a much better record than we have now? 

In other words, I am really talking about goals and timetables. 

Mrs. Schneider. No quotas. 

Mr. Edwards. No quotas. 

Mrs. Schneider. As it stands right now, title IX regulations re- 
quire that schools that are receiving Federal financial aid to sign 
an assurance that they will comply with the law. 

But I think there is also the opportunity of enforcement by the 
Department of Education to oversee the enforcement of title IX, 
and it is the responsibility to make sure that it is implemented. 

I don't think that we need to get involved in more paperwork. It 
is just a simple signoff of a paper. 

Mr. Edwards. Aren't the schools or the athletic departments 
going to have to have affirmative action programs to let the women 
know that qualified women are invited and urged to participate in 
sports or to be in particular programs that might lead them into 
the professions? 

Mrs. Schneider. Well, I don't know if an affirmative action pro- 
gram is really— I don't know if that is what we would call it or not. 

But certainly I know in universities now all curriculum is open 
to male and female alike so that the information is there when one 
goes to sign up in a particular school. 

Traditionally, they have now done away with the pink slips and 
the blue slips and any other kind of sex discrimination. So I am not 
sure that we need a P.R. campaign or an affirmative action cam- 
paign to really promote it. 

Mr. Edwards. Well, some of the statistics are still appalling. 

Mrs. Schneider. This is true. 

Mr. Edwards. Apparently the male dominated committees that 
recommend tenure for professors are statistically loath to give 
tenure to women Ph.D.'s or professors. Isn't that correct? 

Mrs. Schneider. This is true. 

Mr. Edwards. So it has to be some effort made there to overcome 
decades and decades of discrimination. 
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Mrs. Schneider. Absolutely. As to how we get involved in the in- 
ternal politics of those universities, you know, certainly title IX 
will play a role in that effort. 

Mr. Edwards. Well, I join my colleagues on the committee in 
congratulating you on the bill and the work you are doing. We 
than k you very much for your contribution today. 

Mrs. Schneider. Thank you for your attentiveness. 

Mr. Edwards. The next witnesses will constitute a panel, Ms. 
Margaret Kohn, attorney at law, Women's National Law Center, 
Washington, D.C.; Mr. Elliot C. Lichtman, attorney at law, from 
the firm of Rauh, Silard & Lichtman here in Washington; Judge 
Reese Robrahn; and our good friend and counsel to the committee, 
too, off and on, Antonia Hernandez, who is counsel for the Mexican 
American Legal Defense and Education Fund. 

If you can all come up here. 

Without objection, all of the four statements will be made a part 
of the record. Ms. Kohn is first. 

STATEMENT OF MARGARET KOHN, ATTORNEY AT LAW, WOMEN'S 
NATIONAL LAW CENTER, WASHINGTON, D.C. 

Ms. Kohn. Chairman Edwards, and members of the subcommit- 
tees, good morning. My name is Margaret Kohn, and I am an attor- 
ney with the National Women's Law Center. Thank you for invit- 
ing me to testify here today. 

Our testimony is given on behalf of 12 members of the National 
Coalition for Women and Girls in Education. I believe that you 
have a list of those organizations, so I will not repeat them. 

I am here to talk about title IX and its enforcement, and the way 
in which the Department of Education and the Department of Jus- 
tice have worked to interfere with the enforcement of title IX, to 
cut back on its enforcement, and to reinterpret the law in a 
manner that is far more restrictive than has been the case in the 
past. 

Both Mr. Reynolds, the Assistant Attorney General for Civil 
Rights, and Secretary Bell are attempting this reinterpretation 
through an effort to change the law in court decisions. 

The decisions are then used I think, in an unbalanced way to jus- 
tify policy changes which are inconsistent with existing regulations 
of the Department of Education, and are inconsistent with the in- 
terpretations of the law that the past administrations have made, 
both Republican and Democratic. 

These actions are frightening to women's groups, teacher and 
student organizations because title IX is the one and only compre- 
hensive Federal statute that prohibits sex discrimination in educa- 
tion. 

The same actions are also giving other civil rights advocates 
cause for concern because of the similarity of title IX with title VI 
and section 504 in language and structure. 

As Mr. Reynolds testified, he is interested in cutting oack in the 
application of title IX and in its interpretation. That was most evi- 
dent in the Department of Education's decision not to appeal the 
University of Richmond case, a decision that was made by Secre- 
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tary Bell in conjunction with the advice that he received from the 
Justice Department. 

Mr. Reynolds defends the decision on the grounds that the inter- 
pretation given to title IX and the authority of the Department of 
Education to investigate and enforce that civil rights statute was 
the correct interpretation. 

He has also stated that that decision is required by the North 
Haven Board of Education decision that the Supreme Court issued 
in the spring of 1982. 

I cannot stress enough that that result is not required by the 
North Haven hoard of Education v. Bell decision. The Court in 
North Haven said that title IX is a program-specific statute, but it 
expressly declined to define the term "program". 

It said that the issue was not addressed by the factual record of 
the North Haven situation and would have to be decided at a later 
point in another case. 

After North Haven, courts have reached differing conclusions on 
the proper reading of program or activity. Grove City College v. 
Bell and Haffer v. Temple University were both decided after the 
North Haven decision was issued. 

The implications of North Haven were brief for the third circuit 
in both of those courts. Each of them decided that title IX language 
of "program or activity" was entitled to a broad interpretation. 

Even though some of the decisions which Mr. Reyncids has relied 
upon, including Bennett v. West Texas State University, have re- 
cently been reversed in the court of appeals. Nonetheless, in March 
of this year in a memorandum that he has submitted to you, as 
have I, he proposed to Secretary Bell that the Richmond decision 
be instituted by OCR nationwide. 

This approach would extend a decision which is limited to the 
eastern district of Virginia in its application to an enforcement 
policy applicable to the entire country, and it would apply the law 
in the title IX case to enforcement of title VI and section 504, as 
well. 

This is a major change. It would also impose this very restrictive 
analysis in States in which the courts have accorded the Office f^r 
Civil Rights far greater investigative authority and a broader inter- 
pretation of title IX. 

OCR's reach is clearly broader in the States of Pennsylvania, 
New Jersey and Delaware, which are governed by the interpreta- 
tion given by the Grove City College court and Haffer court, and 
OCR has greater investigative authority in the western ninth cir- 
cuit States where OCR's title VI investigative responsibilities have 
been very clearly set out by the United States v. El Camino Com- 
munity College case and are broader than what Mr. Reynolds pro- 
poses to Secretary Bell. 

In addition, he has ignored the well established theory of infec- 
tion as a basis for investigation and enforcement authority in any 
area or practice other than college or university admissions, as is 
shown in the memorandum. 

The infection theory, which has been articulated especially by 
the fifth circuit, provides that the Department of Education may 
investigate discrimination in recipient practices outside of a feder- 
ally funded program and terminate Federal funding in that pro- 
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gram if the practices of the recipient outside the funded program 
infect the federally assisted activities. 

The infection theory is not limited to higher education. It applies 
to elementary, secondary and vocational education, as well. 

It is certainly not limited to admissions, since we have the recent 
decision in the Iron Arrow Honor Society v. Bell case from the 
former fifth circuit, which held that a universitywide honor society 
with membership limited to male students and faculty at the Uni- 
versity of Miami was unlawful. 

The March 15 memo is a good example of the lopsided case law 
analysis in which Mr. Reynolds frequently engages. The absence of 
any reference to the cases that conflict with the analysis he pre- 
sents in the memo, Grove City College, Haffer v. Temple University, 
Iron Arrow Honor Society and the El Camino Community College 
case is glaring. 

It is as if they had never been decided. It is as though the courts 
were unanimously supportive of Mr. Reynolds' position. 

The memorandum is also startling because it would appear to 
suggest that such major departures from statutory interpretation 
can be implemented without changing the regulations. 

These new policies are at odds with longstanding regulations and 
it would be required under the Administrative Procedure Act that 
such substantive changes in the regulations be preceded by notice 
and an opportunity for public comment. 

Mr. Reynolds does not even so much as mention that in his 
memorandum about these new policies. The best information that I 
have been able to collect says that the memorandum has not yet 
been elevated to the status of departmental policy. 

Should it be at some point with the law under its present form, it 
is my view that the Department would be abandoning its duty to 
enforce title IX, title VI and 504. 

I think that it is appropriate to look to the brief that the Govern- 
ment will be filing in early July in the Supreme Court in the Grove 
City College case as a litmus test for their commitment to a broad 
interpretation of the "program or activity" language in the civil 
rights statutes. 

As far as I know, and I have talked with Justice Department at- 
torneys, the brief has not yet been drafted. What position will Sec- 
retary Bell take and how will Mr Reynolds advise him? 

These are questions of great importance not only to title IX 
beneficiaries, but to the beneficiaries of title VI and section 504, as 
well. 

We think that it is most important that the broad interpretation 
given by the third circuit in Grove City be upheld. 

I am sure that my colleagues on the panel will talk about the 
devastating consequences if a more narrow interpretation were to 
be adopted. 

I would like briefly to comment on some of the enforcement 
problems 

Mr. Edwards. I will have to halt the proceedings for a few min- 
utes at this point because we have a vote. We will recess for about 
5 or 6 minutes. 
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Mr, Edwards. The vote being taken, Ms. Kohn, you may contin- 
ue. The subcommittee will come to order. 

Ms. Kohn. Thank you. The Department of Education's reluc- 
tance to vigorously defend title IX and its enforcement authority in 
the courts is mirrored in the practical day-to-day investigative and 
enforcement work of the agency. 

For many citizens, the only hope of redress for the discrimina- 
tion they suffer is action from the Department of Education. As 
you know, and as Mr. Lichtman, a colleague on the panel, will dis- 
cuss in more detail, the Department of Education is under court 
order in the WEAL and Adams cases, and has been since 1977. 

I think that it is useful to note that Judge Pratt, in his decision 
to continue the order in somewhat modified fashion this March, ex- 
pressed his concern about the Department of Education's enforce- 
ment commitment. 

He said, and I quote: 

If the Government is left to its own devices, the manpower that would normally 
be devoted to this type of thing might be shunted off into other directions, will fade 
away, and the substance of the compliance will eventuallj go out the window. 

In that case, of course, the Government has had no difficulty in 
making a decision to appeal, in contrast to its choice with respect 
to the Richmond decision. 

I would like to focus on one particular fact, and that is that OCR 
engages in what I consider to be wholesale conciliation. It brags 
that over 90 percent of complaints are resolved. 

But the discrimination often is still there, and I question wheth- 
er it has really been eliminated. OCR. settles very large numbers 
of cases on extremely good terms for the recipient, requiring 
that only some, but not all, of the discriminatory practices be 
eliminated. 

The corrective action need not be, and in most instances has not 
been taken, when OCR issues its finding of compliance. The compli- 
ance is based on the recipient's promise to implement a corrective 
action plan. 

Two problems exist. First, many plans are too lenient, allowing 
discrimination to continue, and second, OCR does not perform ade- 
quate monitoring of the implementation efforts by the recipient, 
and so many recipients never actually implement the plan. 

But OCR does nothing about that. Two examples with intercolle- 
giate athletics illustrate these practices well. Widespread violations 
were identified at Western Michigan University and a corrective 
action plan was developed by the university in response to OCR's 
findings. 

Not only was the plan inadequate, it is not being implemented as 
promised. We prepared an analysis of the agency's findings and 
conclusions, which were sent to Assistant Secretary Singleton on 
January 21 of this year by the National Coalition for Women and 
Girls in Education. 

We have yet to receive a response. Our contacts at the university 
report that numerous provisions of the plan have not been imple- 
mented, and they see no visible sign of OCR's monitoring. 

Similarly, at the University of Nevada at Reno, massive viola- 
tions were conciliated with the corrective action plan that found, 
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for example, violations in access to coaching, but required no cor- 
rective action whatsoever. 

When this was brought to the attention of Education's Deputy 
Assistant Secretary for Civil Rights, Joan Standlee, in March 1982, 
she promised that something would be done. To date there has 
been no further written demands Tor corrective action made on the 
university, although we know OCR has learned, as have we, that 
the men's athletic program at Rsno was enhanced at the expense 
of the women's program after OCR had issued its letter of finding 
and found the institution incompliant. 

Over a year after our meeting with Ms. Standlee, no action to 
terminate funds has been taken. Perhaps they would be more re- 
sponsive if there were inquiries from your subcommittee. 

We would certainly be delighted if you would inquire about these 
two cases. 

Finally, it is disheartening to hear that the valuable time and 
energy of OCR's staff will be drained away from compliance work 
and squandered on security clearance details. 

OCR employees have not been subjected to clearances in the past 
and we cannot envision a good reason for this undertaking now. If 
it actually carried out, it will waste valuable agency resources and 
impair staff morale. 

The effort to conduct these security clearances for civil rights in- 
vestigators and administrators should be abandoned. 

In conclusion, I must say that at times like this I am very thank- 
ful that the Nation's founders were farsighted enough to design a 
system that gave us three branches and a system of checks and bal- 
ances because as the agencies that have been given responsibility 
for enforcing title IX and the other civil rights laws are abandon- 
ing their responsibilities, the beneficiaries of these statutes will 
need to look more and more to Congress and to the courts for help, 
and the continued involvement of your committee in examining the 
actions of these departments is critical. 

Thank you. 

Mr. Edwards. Thank you, Ms. Kohn, for very helpful testimony, 
and staff is instructed to write the letters that you suggest. 

Our next witness, a part of the panel, is Mr. Elliott C. Lichtman, 
attorney at law, here in Washington, D.C. Mr. Lichtman. 

STATEMENT Of ELLIOTT C. LICHTMAN, ATTORNEY AT LAW, 
RAUH, SILARD & LICHTMAN, WASHINGTON, D.C. 

Mr. Lichtman. Chairman Edwards, Congressman Sensenbrenner, 
I am an attorney with a Washington firm which acts as cooperat- 
ing attorneys for the NAACP Legal Defense Fund in a case called 
Adams v. Bell. It was first called Adams v. Richardson back in 



It has been Adams versus every other Secretary of HEW and 
Secretary of Education ever since. For 13 years, we have been 
trying to secure enforcement of title VI of the Civil Rights Act of 



I would like to say a few words today about the higher education 
area> which is a major part of this litigation. 



1970. 



1964. 
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Throughout these many years, the Office for Civil Rights of first 
HEW, then the Department of Education, has failed to achieve the 
desegregation of our States' systems of higher education. 

That has been true despite the issuance over the last decade of 
three major orders by Judge Pratt, often affirmed by the U.S. 
Court of Appeals here. Judge Pratt is of the District Court for the 
District of Columbia. 

Despite those three m^jor orders, and the last one was only 2 
months ago, desegregation of our higher education system 
statewide in the southern and border States is nowhere in sight. 

In my opinion, the principal cause of this continuing tragic viola* 
tion of the rights of minority students is the unwillingness, the tra- 
ditional unwillingness and the current unwillingness, of the Office 
for Civil Rights to utilize the enforcement mechanism mandated by 



As you know, the statute, indeed, the Constitution, essentially 
proscribes the continuing subsidization of segregation and discrimi- 
nation by recipients of Federal funds and makes clear that when 
the agency finds discrimination and seeks compliance voluntarily 
for a reasonable period of time and fails to achieve that compli- 
ance, it has no choice but to commence enforcement proceedings. 

Over the years, the Office for Civil Rights has simply been un- 
willing to do so. The States have been keenly aware of this failure 
of will, and as a result, OCR's many entreaties and exhortations to 
the recipients of funds to come into compliance has generally 
proven to be ineffective. 

Let me briefly ir 4 he few moments that I have this morning re- 
capitulate just the highlights of the enforcement efforts over 13 or 
14 years by OCR against the State systems of higher education. 

As early as 1969 and 1970, letters went to 10 southern and 
border States finding that they had not eliminated the vestiges of 
their former dual systems. Desegregation plans were requested. 

Five States simply refused to submit a plan at all. Five others 
submitted totally inadequate plans. HEW really did nothing. 

We went to court. Judge Pratt, and as I say, affirmed by the U.S. 
Court of Appeals, en banc, unanimously, I would add, in 1973 held 
that the agency had discretion, but it didn't have discretion to sub- 
sidize the segregation indefinitely. 

Once it found discrimination, once it made some efforts to get 
compliance voluntarily, where it failed to achieve that compliance, 
it had no choice under the statute but to commence enforcement 
proceedings and it directed the commencement of those enforce- 
ment proceedings within a finite period of time. 

That produced pome results. In 1974, we had for the first time 
plans submitted by most of these States, and HEW accepted all of 
the plans that were submitted to it. 

2n one or two cases, the States were referred to the Department 
of Justice where they wholly (ailed to submit any plan whatever. 

Those plans, however, 1974, proved to be wholly ineffective. We 
went back to court in 1975, following discovery in a hearing, again, 
before Judge Pratt in early 1977, the Judge agreed that the plans 
had been ineffective, that desegregation had not occurred, and that 
further relief was necessary. 
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What he ordered was: First, that HEW should revoke its approv- 
al of thoee plans; second, that it should supply what was missing at 
that point, which was a series of criteria which would set forth in 
no uncertain terms precisely what the desegregation of higher edu- 
cation encompasses. 

At that time there was some lack of clarity given the limited ex- 
perience in higher education of exactly what higher education de- 
segregation in statewide terms meant. 

So what HEW did following the courts order in 1977 was to pro- 
mulgate a series of criteria setting forth in no uncertain terms 
what the terms of an acceptable plan would be. 

Then it began the process of negotiating with each of these 
States new plans in light of thc*e criteria. Indeed, in 1978, with the 
pressure of the court behind it, HEW managed to secure from some 
five or six States at that point plans which conformed to those cri- 
teria. 

These plans had their failings, but by and large, they conformed 
to those criteria. Those plans promised to do the job in 5 years. 

Between 1978 and this year, the 1982-83 year, there were solemn 
commitments by each of these States to fully do the job within 5 
years. 

Well, it became, unfortunately, clear after a few years when wo 
began to look at the data, that again the States were failing to 
keep their commitments, were failing to honor the goals and the 
particular measures that they had promised under these plans. 

So we went back to court still a third time. We went back to 
court last fall. We did some discovery and Judge Pratt found just 
recently that each of these States have defaulted in major re- 
spects—that is his terminology—in m^jor respects on the solemn 
commitments that they had made back in 1978. 

Remember, this is the third chance. This is not the first chance. 

We read in the newspapers that the States are now being pres- 
sured to move quickly, but one should not forget that this process 
began in 1969. The court has ordered three separate times that 
there be compliance. 

Well, basically what Judge Pratt found was that they were out of 
compliance, that some tough measures were needed, that enforce- 
ment proceedings would be necessary in the absence of substantial 
steps by these States. 

I could give examples of backsliding by the States, but it is really 
not the point because we are really going forward on OCR's own 
findings and Judge Pratt's own findings. Hie judge here has not 
stepped in and made findings. 

He has essentially required enforcement based on the agency's, 
the Government's, own findings. The Government itself has found 
that in many major respects, these States have failed to keep their 
commitments and they have not achieved the desegregation which 
they promised by the current school year. 

As a result, whai we have from Judge Pratt's order is a series of 
enforcement proceeding deadlines. That is, if the States don't come 
up with new measures about this time that will work, they premise 
realistically to work, there will have to be enforcement proceedings 
in the fall. 
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If the States fail to make substantial progress in the next school 
year, there will have to be enforcement proceedings next year. 

I think the basic problem has been— and we have had the assist- 
ance of the court, but that hasn't been enough— the basic problem 
has been that OCR is viewed as a paper tiger. It makes findings 
over and over that these States have not done the job. 

It writes letters. It holds meetings, endless exhortations and en- 
treaties to these recipients of funds to do the job, to keep their 
promises, and over and over they fail to do so. 

The reason is that, as I said, OCR is viewed as a paper tiger. The 
States know that they can disregard the exhortations of this Feder- 
al agency wit!i impunity, despite the mandate of the statute. that 
requires enforcement proceedings in the absence of compliance. 
After all these years of negotiation, OCR utterly refuses to begin 
these enforcement proceedings. 

Now, no one wants the cutoff of Federal funds which is the ulti- 
mate last step if these enforcement proceedings go forward. Indeed, 
one could expect that if these enforcement proceedings were only 
filed and initiated and processed, that that would never happen. 

We can look at the history back in the 1960's. Between the pas- 
sage of the Civil Rights Act in 1964 and early 1970, there were 
some 600 administrative proceedings brought by the OCR's of that 
day, and in almost every case, all but 4, Federal funds were not cut 
off. It became unnecessary to cut off the funds or in those cases 
where they were cut off. They were restored promptly because in 
each instance with just a few exceptions, the recipients came 
promptly into compliance. 

So, the instrument of title VI has worked in the past. The prob- 
lem is that since 1970, the administrations that have implemented 
title VI have been unwilling to use the enforcement mechanism 
which is mandated by the statute. 

Here the court has over and over required that the enforcement 
proceeding be used where appropriate, and hopefully it will happen 
this time, but I would urge these subcommittees to assist the court 
because the court orders in the past have not been sufficient. 

I would think that since it is now almost 20 years since the en- 
actment of title VI in 1964, since it is almost 30 years since the 
Brown decision in 1954, further delays are intolerable, particularly 
the further delays in ending segregation. Further continuation of 
subsidization of segregation by Federal money is intolerable. 

The time is here for rigorous oversight by the subcommittees as 
to OCR's implementation of title VI, and I would urge these sub- 
committees to take whatever steps are necessary and appropriate 
to insure that this important law is fully carried out. 

Mi. Edwards. Thank you very much, Mr. Lichtman. 

[The prepared statement of Elliott C. Lichtman follows:] 
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STAThMhNTOI- Kl.l.lorrC. I.KIITMAN. AlTORNKV AT l.AW. KaI'H. SlLAKII & LlOlTMAN. 

Washington. D.C. 

Chairman Simon. Chairman Ed-rards And Members" of the Subcommittees; 

I am Elliott C. Lichtman. an attorney representing the plain- 
tiffs in Adams v. Bell, a law suit which has sought for 13 years to 
achieve enforcement of Title VI of the Civil Rights Act of 1964 with 
respect to state systems of higher education. Throughout these 
years, the office for Civil Rights of the Department of HEw. and 
later of the Department of Education, has failed to achieve the 
desegregation of our state systems of higher education. Respite 
the issuance Over the last decade of three separate major orders 
by the Adams Court--the most recent less than two months ago--the 
,;;$c jrcgat ion of many of Our state systems of higher education re- 
mains nowhere in sight. 

In my opinion, the principal cause of this continuing tragic 
v-olMion of the rights of Minority s'.ud'mts has been the unwilling- 
ness of OCR to utilise the enforcement mechanism mandated by Title 
VI. That statute, and indeed the Constitution itself, proscribe 
the federal subsidisation of racial segregation and discrimination. 
Title VI makes clear that where a federal agency has found discrim- 
ination. «nd cannot secure compliant voluntarily. it«ust initiate 
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an enforcement proceeding. Over the years the Office for Civil 
Aign'.s has been unwilling to do SO . The juus have been Veenly 
iware of this failure of will, and as a result. OCR's cnircd'.iei and 
exhortations for conpl unce have generally proven to be ineffective. 

Let me recapitulate briefly the sad history of OCR's enforce- 
ment efforts Over the last 13 Or 14 years. As early as !969 and 
1970 dSV sent letters to ten southern and border states finding 
that they had failed to eliminate the vestiges of foroer segrega- 
tion by law in their higher education syste-ns. for those systems 
re.-.amed racially separate in their student bodies and faculties. 
Those letters required each of the states to submit a desegregation 
plan within 120 days. Although five of the states submitted in- 
adequate plans and five others submitted no plan at all. HEW failed 
to take any enforcement action while continuing to advance federal 
funds to each of the states. As a result, in 1973 the Federal 
District Court in the Adams case directed tnfor ciscnt proceed ngs 
«ithm 120 days against any state ->hich refused to submit a plan 
in cotfos % i ty wilh Title VI . "hat ruling **s appealed to the foiled 
>\ates Court of Appeals for the District of Coiu-sbia -hich. sitting 

r. . *.c. 'rn:sly a .' ;" i .'-"ed t'.ie 0:s;r»ct Court's Or ler in all 

•»t-**r:al reipects. 

Dy 1974 All but two states had submitted desegregation plans 
to i'KW which the agency approved. The two which refused. Uuisi-^na 
and Mississippi. w*»re referred to the Department of Justice for 
civil suits . 
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When no real de segr egat ion wa» Achieved under the HEVT-appr oved 
plans, the plaintiffs in Adarrs returned to court for further relief. 
The District Court agreed that no progress had occurred and required 
HEW to revoke its approvals Of those plans. £q..aliy import ant 1 y. in 
its 1977 Order, the Court required HEw to publish criteria setting 
forth in Clear terms the general desegregation requirements which 
would constitute the conditions for the acceptance of pew pi an j 
from the states. Those HEW criteria were promulgated in July 1977. 
and new plans w ere approved by most of the states in 1978. promis- 
ing full desegregation within a five year period ending in 1982-83. 
Although the 19 7 8 plans w ere not all that they should have been, the 
plans did comnit the states to the achievement of important desegre- 
gation goals by the current school year. 

Unfortunately, as Judge Pratt found in his recent Order issued 
ttarch 24. 1983. each of the states has defaulted "in .iajor respects 
on its plan ccim tnent s *nd On the desegregation requirements of 
the Criteria and Title VI." Indeed, in *o-ae instances the states 
have actually gone isc>.*-ai"c!s in their efforts to <"e segr sga te . L»:t 
..e give you two e\ armies. 

With resptct to the State of Ar*<at)»s. OCR in a letter to the 
state in Jaruary of this >iar found that blacX students, faculty 
and adnini stratOfs remain concentrated at the formerly blacX insti- 
tutions while white students. faculty \nd administrators renain 
concentrated at the formerly white institutions: that there remain 
significant disparities in the rates at which blacX and white high 





395 



school graduates enter the state-wide college system; that the gap 

in the dropout or retention rates of black and white students has 

continued: and finally that the disparity in black-white entry 

rates to graduate and professional schools has worsened Over thv 

last five years when under the plan it was supposed to be eliminated. 

As OCR found in its letter to the State,, the failure to achieve the 

goals of the State's plan has been due. in some instances "to lack 

v 

Of vigorous and complete plan implementation," and in others, because 
"the plan did not contain sufficient measures to achieve the goals." 

Similarly., in the case of Georgia. OCR 1.. January 1983 found 
that black students and academic personnel remain concentrated at 
the formerly black institutions while white students and white 



academic personnel remain concentrated at the formerly white insti- 
tutions: and that the disparity in black and white entry rates into 
colleges actually has increased since 1978-79--an enormous 18.8% 
gap when the State had agreed to eliminate the disparity entirely. 

I would emphasize that each of these conclusions, on \.hich 
the federal court premised its nost recent Order, arc tvascd on 
OCR's own findings and are therefore undisputed. 

The wusc of these disi.vtl results is not difficult to explain, 
'..'ith one exception during the Carter Administration, no administra- 
tive enforcement proceeding has ever been commenced against a state 
system of higher education. Finding Over and over that the states 
have failed to keep their commitments (or have failed to nake the 
commitments at all), OCR has transmitted countless entreaties and 
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exhortations to the states to come into compliance with the law. 
But OCR is viewed as a "paper tiger." The states know that they 
can disregard the entreaties of the federal agency because despite 
the mandate of the statute, OCR will not employ the required enforce- 
ment mechanism. No one wants federal funds to be cut off* but the 
statutory and constitutional rights of minority students will con- 
tinue to be violated as long as violations ma^ occur with impunity. 

When OCR has been willing to commence enforcement proceedings, 
they have been highly effective for inducing compliance. For ex- 
ample, between the passage of the Act in 1964 and March 1970, HEW 
began approximately 600 administrative proceedings against noncom- 
plying school districts. For all but four of these districts* 
federal assistance was continued or restored after the district 
agreed to a desegregation plan. In short, the noticing of admin- 
istrative hearings has almost invariably resulted in compliance. 

3ut over the last decade OCR has made it crystal clear that it 
will no longer commence such proceedings. The result has ocen the 
e>poct*d one of ir.ossivc noncompliance with Title VI. 

Terhaps Judge Pratt's Order of March 24, 1983 will change 
natters. The Jutfoe has set sotic strict deadlines for OCR. nc has 
directed OCR to commence formal Title VI enforcement pioceedings 
by September of this year against any of six states which fails to 
submit a plan containing "concrete and specific measures reasonably 
ensuring achievement of the state's goals and commi tment s contained 
in its 1978 plan no later than the fall of 1985." And if a state 
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fail* to make •substantial progress" on its plan during the 1983-84 
academic year, the Court has ordered enforcement proceedings no 
later than the fall of 1984. In another part of the Order, enforce 
ment deadlines have also been set with respect to three other states 
which have failed for years to submit adequate plans to OCR. 

Title VI is a statute which has been very effective in the 
past. It can be effective again if OCR will rianifest to the states 
that enforcement proceedings will be initiated when necessary. 
Almost 20 years since the enactment of Title VI (and almost 30 years 
since Brown ) , further delays in the desegregation of state institu- 
tions of higher education and continuing fedtral subsidies of segre- 
gation are intolerable. I appeal to these Subcommittees to exerciss 
the nost rigorous oversight of OCR's implementation of Title VI and 
to take the steps necessary to ensure that this important law is 
fully carried out. 
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Mr. Edwards. Our next witness will be Judge Reese Robrahn. 
Good morning, Your Honor. Good to have you here. 

STATEMENT OF JUDGE REESE ROBRAHN (RETIRED) 

Judge Robrahn. Thank you very much for this opportunity to 
appear. I am the former director of governmental affairs of the 
American Council of the Blind and the executive director of the 
American Coalition of Citizens With Disabilities. 

I am a lawyer and a former judge in the State court system in 
Kansas, but I appear this morning as a private, disabled citizen, 
one who has spent all of my adult life either as a volunteer or as a 
paid staff person to secure meaningful programs in civil rights for 
disabled people so that we can have equal opportunity to partici- 
pate in the activities of our communities to the extent of our indi- 
vidual abilities. 

By the time of the enforcement of section 504 of the Rehabilita- 
tion Act of 1973, which prohibits discrimination on the basis of 
handicap in federally assisted programs, institutions of higher edu- 
cation and the education community had already established a neg- 
ative track record in compliance with title VI of the Civil Rights 
Act of 1964, in title IX of the Education Amendments of 1972 pro- 
hibiting discrimination on the basis of race and sex. 

It was no surprise then that institutions of higher education and 
the education community were perhaps the most outspoken group 
opposing adoption of the section 504 regulations during the draft- 
ing and adoption procedures and at oversight hearings conducted 
thereafter. 

Their major complaint was the great cost of modifying buildings 
and facilities so that they would be accessible to and usable by 
handicapped students. 

Excessive cost estimates were sometimes contrived but more 
often they were arrived at through little or no understanding of 
what the regulations required and of what was necessary to meet 
the needs of handicapped students. 

Examples: A lawyer representing a major university stated that 
an examination by engineers and architects of the campus revealed 
that it would cost approximately $500,000 to replace hardware on 
campus doors with braille markings for blind students so that they 
would know what was on the other side of the doors. 

As a matter of fact, braille numerals and other raised identifying 
letters would cost $1 to $2 per door. 

The representative of a small college testified that it would cost 
approximately $1.5 million to bring its campus into compliance 
with the regulations. Yet a disabled design engineer testified at the 
same hearings that a college with similar facilities served by him 
would cost less than $100,000, including a small elevator. 

There was a failure to recognize that what was required by the 
regulations is program accessibility and not total accessibility of 
every building and facility. 

Subsequent to the effective date of the regulations in June of 
1977, recipients of Federal financial assistance, including colleges 
and universities, failed to comply with requirements of the regula- 
tions for the utilization of the handicapped individuals in the devel- 
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opment of a transition plan and of a self-evaluation procedure to 
eliminate policies and practices found to be discriminatory. 

Thus, discriminatory situations in policies and practices were 
unknowingly overlooked and expensive, unnecessary modifications 
were undertaken. 

There has resulted an inordinately high percentage, about 25 
percent, of section 504 complaints relating to accessibility issues. 

During the last year, enforcement of section 504 has become vir- 
tually nil. Funds and personnel for compliance reviews and en- 
forcement have been drastically curtailed. 

Programs of technical assistance on section 504 have been discon- 
tinued. Funds earmarked by the Congress for the training of de- 
partmental personnel on section 504 have been turned back to the 
general fund of the Treasury. 

Directives have been issued by the Department of Education call- 
ing a halt to the issuance of letters of finding in certain kinds of 
complaints. 

The Department of Justice and Office of Management and 
Budget have engaged in a 2-year rewriting exercise of coordination 
guidelines on section 504. 

Only recently, this was terminated with a decision to let the ex- 
isting guidelines stand. The Department of Justice in some court 
cases has abandoned former positions of compliance and enforce- 
ment policy, and in other cases it has failed to appeal decisions of 
lower courts which do not follow the general rulings of the courts 
or which represent patent departures from longstanding policies 
and practices in civil rights enforcement. 

These actions and inactions have served as more than just smoke 
signals to the recipients of Federal financial assistance that there 
is little likelihood that they vill be held responsible for failure to 
comply with civil rights laws. 

With respect to section 504 more recently, the Department of 
Justice circulated to all Federal agencies prototype regulations for 
the internal programs and activities of the agencies which contain 
many of the objectionable provisions of the draft guidelines relat- 
ing to recipient programs. 

The decision to let stand the existing section 504 guidelines relat- 
ing to recipient programs notwithstanding the prototype regula- 
tions for the agencies themselves sends a signal loud and clear to 
the recipients that they will not be held to a greater degree of com- 
pliance than the agencies themselves. 

Two cases have reached the U.S. Supreme Court in which the 
court ruled on substantive issues in section 504, Dauis v. Southeast- 
em Community College and Rawley v. Board of Education. 

The former case dealt with the issue of postsecondary education 
and the latter with elementary school education. In these cases, the 
court ignored express statements found repeatedly in the legisla- 
tive history of section 504 that it is intended to require the provi- 
sion of equal opportunity for handicapped individuals. 

While the rulings in each of these cases logically can be read as 
turning on the particular facts and circumstances involved in each 
case, recipients of Federal financial assistance, department heads, 
the Department of Justice in some courts, extrapolate and theorize 
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from the rulings in these cases to provide legal basis for whatever 
result they desire. 

This illogic has resulted in a finding by the Merit System Protec- 
tion Board that while the work product and performance of a dis- 
abled Department of Education lawyer is satisfactory, nonetheless, 
by reason of the ruling in the Davis case, that employee may be 
discharged because he is not a "qualified handicapped person." 

In conclusion, I commend the efforts of these two committees for 
their conduct of these hearings, and urge the Congress to conduct 
similar hearings on all aspects of the enforcement of civil rights 
laws in order to focus public attention on the lack of enforcement 
and to express, once again, the specific intent of Congress. 

As a democratic nation, we can't afford to have the progress of 
almost two decades destroyed. If those responsible for civil rights 
laws enforcement persist in actions to undermine these laws, then 
this Congress should take action to express its intent through 
cific legislative enactment. 

Thank you once again for this opportunity to testify. 

Mr. Edwards. Thank you very much, Judge. 

Our next witness is Antonia Hernandez, who is counsel to the 
Mexican American Legal Defense and Education Fund. 

STATEMENT OF ANTONIA HERNANDEZ, COUNSEL, MEXICAN 
AMERICAN LEGAL DEFENSE AND EDUCATION FUND, WASHING- 
TON, D.C. 

Ms Hernandez. Good morning. I thank the distinguished mem- 
bers here today for allowing me to testify on behalf of the Mexican 
American Legal Defense Fund. My name is Antonia Hernandez, 
and I am the counsel for the D.C. office. 

MALDEF's commitment to higher education is long standing. My 
testimony designates the many cases that we have been involved in 
and the many studies that we have conducted and which has 
brought MALDEF in the forefront of civil rights for Hispanics in 
higher education. 

In the past MALDEF has been able to rely on the Federal Gov- 
ernment to insure some degree of uniformity, support, and progress 
in the enforcement of antidiscrimination procedures in higher edu- 
cation 

It is disheartening to say that the current Federal Government's 
commitment to equality of access and quality education for His- 
panics in higher education is no longer a priority of this adminis- 
tration. 

Instead, MALDEF has been forced to use scarce resources to 
monitor the Federal Government's actions and to insist in some in- 
stances through the courts that it enforce antidiscrimination poli- 
cies in higher education. 

Today I will address several instances which exemplify the 
dismal status of Hispanics throughout the higher educational 
system and the failure of the Department of Education and the De- 
partment of Justice to take the required initiatives to alleviate this 
injustice. 
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The Adams v. Bell case has been in litigation for approximately 
14 years. Originally, the litigation did not encompass the concerns 
of Hispanics. 

. L fc not until 1976 that MAL °EF sought to intervene on 
Hispanic students living in Texas. The reason for MAL- 
DEFs intervention was simple. The Federal Government failed to 
investigate civil rights violations against Hispanics while reviewing 
the Texas education system. 

In 1976, we became involved in order to insure the protection of 
non- and limited-English speaking children as set forth in Lau v 
Nichols. 

After some foot dragging, we were able to get some compliance 
from the Department of Education and there was compliance with 
title VI. 

In 1978, the Department of Education undertook a review of 
Texas attempts to comply with title VI and found segregation of 
black and white colleges. However, Texas had only focused on 
black concerns without any consideration of violations against His- 
panics and national origin groups. 

Thus, many of the civil rights violations against Hispanics and 
the effect of noncompliance with title VI on the Hispanics were not 
taken into consideration. 

It; was not until we and other Hispanic and civil rights groups 
pushed for further and more extensive review that the Hispanic 
concerns were finally investigated. The Texas plan was resubmit- 
ted and was provisionally enacted in 1981. Texas was riven 6 
months to comply with title VI. 

Unfortunately, the June 1981 deadline was not met. The present 
Department of Education and the Department of Justice not only 
ignored the 6-month mandate, but in the fall of 1982 filed a motion 
to dismiss the Adams v. Bell case. 

As one of the several States which had not submitted its desegre- 
gation plan, Texas finally submitted its plan in May 1982. The De- 
partment of Education initially accepted the plan. 

Upon further review of the plan by the plaintiffs, the plans were 
found inadequate. 

The plaintiffs objections and comments were submitted to the 
Department of Education and requested that the plans be rejected. 
In spite of the valid objections by the plaintiffs, the Department of 
Education insisted on accepting those inadequate plans. 

The plaintiffs were then forced to seek court intervention. As a 
consequence of several court hearings, Judge Pratt found that each 
ot the btates had major defaults in their plan commitments and de- 
segregation requirements under the plan. 

As a result, the Department of Education and the breaching 
btates were ordered by the court to immediately comply and the 
court also set strict deadlines to be met. 

As a consequence, the Department of Education ordered several 
btates, including Texas, to submit plans by May of this year Texas 
has finally submitted its plan. However, it is still inadequate and 
does not desegregate the Texas postsecondary education. 

Once again, MALDEF has been forced to object to the May 1983 
plan The latest plan submitted is not in conformity with ihe re- 
vised criteria specified in the "Ingredients of Acceptable Plans to 
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Desegregate State Systems of Public Higher Education" issued on 
February 15, 1978, by the .Department of Education. 

The reasons tor our opposition and our objections included: one, 
the failure to provide detailed description of the resources ex- 
pressed in dollars which will fund any effort set out in the plan; 
two, no statewide plan for coordination, monitoring, or enforce- 
ment of the plan; three, no plan for increasing minority student 
access into graduate or professional programs; four, no plan for in- 
creasing minority hiring; five, no plan for compensatory education 
instruction, counseling, or financial aid programs aimed to increase 
minority student access; six, a failure to upgrade institutions where 
large concentrations of Hispanic students are enrolled; seven, the 
lack of sequential goals and timetables for Mexican American stu- 
dents that will remedy existing violations by 1990; and the lack of 
any plan to achieve a unitary integrated system of higher educa- 
tion at all levels by 1990 that would eliminate past title VI viola- 
tions. 

In my testimony I fully delineate more the reasons for our objec- 
tions. 

Another example of the Department of Education's failure to en- 
force antidiscrimination laws is in the California community col- 
lege system. Although there was progress in the Hispanic access to 
higher education in the late sixties and early seventies, the rate of 
growth in enrollment has leveled off and is now beginning to show 
signs of actually decline. 

Where enrollment has increased for Hispanics, a closer examina- 
tion reveals that this is due to a concentration of enrollment in 2- 
year colleges- In fact, Hispanics are more concentrated in 2-year in- 
stitutions than any other minority student and far more than the 
majority of white students. 

For example, in Arizona and California, two of the States enroll- 
ing most Hispanics, over 70 percent of Hispanic freshmen and 
sophomores are enrolled in 2-year colleges. This cverrepresentation 
of Hispanics is particularly disturbing since few Hispanics enrolled 
in 2-year colleges ever transfer over into 4-year universities. 

Not only is the high concentration of Hispanics on community 
colleges alarming, there still exists discriminatory practices within 
these community colleges which prevent Hispanics from fully uti- 
lizing these institutions. 

For example, some community colleges engage in contracts with 
labor unions and offer vocational education apprenticeship classes. 
Yet, in California few women and minorities were allowed to enroll 
in these classes. 

The colleges would allow the labor unions to screen the students 
and would usually enroll only those students recommended by the 
unions. 

In fact, it was estimated that approximately 73 percent of the 
students in these apprenticeship classes were white males. It was 
not until MALDEF submitted an administrative complaint on 
April 14, 1981, that the Office for Civil Rights for the Department 
of Education attempted to correct the situation in California. 

This is true despite the fact that the Office for Civil Rights knew 
or should have known of this violation since 1979. 
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Additionally, although there appears to be a parallel pattern in 
Texas and Arizona, the Office for Civil Right* has not taken the 
initiative to investigate the problem. The pattern that the Office of 
Civil Rights appears to be following is that unless an organization 
such as MALDEF forces the Office for Civil Rights to take action 
against discriminatory practices in higher education, it will not ini- 
tiate any action to alleviate such discrimination. 

Therefore, it is clearly breaching its duty to insure nondiscrimin- 
atory practices in higher education. Unfortunately, due to this 
apathy and lack of enforcement, it is always the minority groups, 
such as the Hispanics, who suffer. 

I also delineate other instances in my testimony. 

But, in conclusion, what I would like to request of the commit- 
tees is closer oversight of the Department of Justice and the De- 
partment of Education in insuring that the enforcement of our civil 
rights are fully taken into consideration. 

We believe that the present laws t.re sufficient to eliminate or 
curtail discrimination and the problem has been a failure to en- 
force these laws. 

Thank you. 

The prepared statement of Antonia Hernandez follows:] 
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education. It is disheartening to say that the current federal 
government's commitment to equality of access and quality education 
for Hispanic* m higher education is no longer a priority of this 
Administration. Instead, MALDEF has been forced to use scarce 
resources to monitor the Federal government's actions and to insist, 
in some instances through the courts,, that it enforce anti-discrimma- 
tion policies in higher education. 

Our goal in this area and I would like to emphasize that 
this goal should also be that of the Department of Education and the 
Department of Justice, is tocreate a more equitable distribution of 
Hispanics throughout all segments of higher education and our society. 
There exists a false perception that Hispanic enrollments in institu- 
tions of higher learning has greatly increased. Unfortunately this 
is not the case. 



From 1970 to 1980, Hispanic full-time 
undergraduate students increased from only 
2.1 percent to 3.7 percent of total college 
enrollment. Hispanic college enrollment as 
a percent of Hispanic high school graduates 
declined from 35.4 percent to 29.9 percent 
from 1975-80, and Hispanic college enroll- 
ment as a percent of the 18 to 24 year old 
Hispanic population fell from 20.4 percent 
in 1976 to 16.1 percent in the year 1980. 



Rafael J. Magallan, "Insights Into the Needs of a New Source of 
Students," Case Currents, vol. IX, Number 4, April 1983. 

In addition, Michael Olivas, Director of the University of 
Houston's Institute for Higher Education Law and Government best 
summarizes the Hispanic situtation: "Although there is a public 
perception that Hispanic enrollments have greatly increased in 
recent years* the reality is very different, for Hispanic students 
have neither attained access into a broad range of institutions 
nor dramatically increased their n mbers throughout the system. 
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A National Problem 

The proper education of Hispanics and the national need to 

maintain an equitable distribution of Hispanics throughout all 

segments of higher education are and must continue to be bipartisan 

concerns. The most recent report by the Commission on Education, 

A National at Risk , illustrates the severe problems this nation 

is experiencing in all areas of education. However, the Hispanic 

experience is much worse since they do not even have access to the 

American education system. That is, statistics on Hispanic education 

lie well below the national average which is itself an embarrassment 

to this great nation. Although A Nation At Risk emphasizeseleaentary 

and secondary schools, it also addresses the needs of disadvantaged 

students throughout this nation's education system, including 

higher education. Moreover, the Policy Conference on Postsecondary 

1 

Programs for the Disadvantaged also noted that the education of 
minority students in higher education was of "very high priority", 
-of high national need** and "a problem of national concern". 

Craduate and professional education of the 
disadvantaged and minorities is a very high 
priority because of past neglect and present 
severe underrepresentation . We call for 
strengthened state and federal efforts that 
insure more blacks, Hispanics, and Native 
Americans complete advanced degrees, including 
Ph.O's in the arts and humanties, computer 
sciences, education, engineering, life sciences 
and MO's. Low productivity in many of tljese 
fields is a problem of national concern. 



This conference was sponsored, by a grant from the Fund for the 
Improvement of Postsecondary Education 7 to the New York State Board 
of Regents, with the cooperation of the Johnson Foundation, wingspread, 
Rancine, Wisconsin, June 1982). 



2 Id at 7. 
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Today, X will address several instances which exemplify the dismal 
status of Hispanics throughout the higher education system and the 
failure of the Department of Education and the Department of Justice 
to take the required initiative to alleviate this injustice. 
Adams v. Bell 

The Adams v. Bel 1 case 4 has been in litigation for approximately 
fourteen years. Originally this litigation did not encompass the 
concerns of Hispanics. It was not until 1976 that MALDEF sought 
to intervene on behalf of Hispanic students living in Texas. The 
reason for MALDEF' s intervention was simple; The Federal government 
failed to investigate civil rights violations against Hispanics 
while reviewing the Texas education system. 

A brief history iu required here to appreciate the inexcusable 
and deliberate violation by the cited states* the procrastination of 
the Department of Education and the perpetuation of institutions 
which violate civil rights. In 1969, HEW (Health, Education and 
Welfare) found ten (10) southern states had failed to eliminate 
segregated higher eductional systems. These systems remained racially 
separate in their student bodies and faculties. Letters were sent 
to these states requiring each to submit a desegregation plan within 
one hundred twenty 1120) days. Five (5) states submitted inadequate 
plans while the other five (5) failed to submit any plans at all. 
without regard to their duty to enforce and protect against such 
civil rights violation**, HEW failed to execute any enforcmement 
action. In addition* notwithstanding the violation, HEW continued 
to provide federal funds to each breaching state and thus aided 



*No. 81-1715 (D.C. Cir.,, 1981). 
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and fostered the discriminatory systems with federal moneys. in 
1970. the Legal Defense Fund filed a motion to compel the Federal 
government to enforce Title VI against these states. As a result, 
in 19?) the Federal District Court directed enforcement proceedings 
within one hundred twenty (120) days against any state which 
refused to submit a conforming desegregation plan. The ruling was 
appealed but the United States Court of Appeals for the Oistrict 
of Columbia affirmed the Oistrict Court's order. 

In 1976. MALDEF became involved in order to insure the protection 
of Non-and Limited "English speaXing children as set forth in 
Lau v. Sichols .* In 1977. the court orJered HEW to publish criteria 
setting forth the general desegregation requirements. In 1978. 
the Department of Education undertook a review of Texas* attempts 
to comply with Title VI and found segregation of black and white 
colleges. However. Texas had only focused on black concerns without 
any considerations of violations against Hispanics and national origin 
groups. Thus* many of the civil rights violations against Hispanics 
and the effect of noncompliance with Title VI on the Hispanics were 
not taken into consideration. It was not until MALOEF and other 
Hispanic and civil rights groups pushed for further and more extensive 
review that the Hispanic concerns were finally investigated. * The 
Texas plan was resubmitted and was provisionally accepted in 1981. 
Texas was given six (6) months to comply with Title VI. 



> Lau v. Nichols . So. 4l« U.S. 563 U97«). 

*HEW found that Hispanics suffered the same type oi discrimina- 
tion and expanded its coverage. 
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Unfortunately, the June 1981 deadline was not met. The present 
Department of Education and the Department of Justice not only 
ignored the six month mandate but in the fall of 1982 filed a 
Motion to Dismiss the Adams v. Bell case. 

Thus, the Adams v. Bell case illustrates this Administration's 
disregard for previous commitments made by the Department of Education 
and the Department of Justice and a callous defiance of congressional 
and judicial mandates. After 14 year, of noncompliance, it i, evident 
that more stringent oversight of the Department of Education's 
Office of Civil Rights and the Department of Justice in regard to 
similar civil rights cases is needed. 

Texas Plan 

As one of the several .tates which had not submitted its 
desegreation plan. Texas finally submitted its plan on May 6, 1982. 
DOE initially accepted the plans. Upon further reviev of the plans 
by the plaintiffs, the plans were found inadequate. The plaintiffs 
objections and comments were submitted to DOE and requested that the 
plans berejected. Xn>pite of the valid objections by the plaintiffs, 
the DOE insisted on accepting those inaequate plans. The 
plaintiffs were then forced to seek court intervention. As a 
consequence of several court hearings, Judge Pratt found that each 
of the states had major defaults in their plan commitments and 
desegregation requirements under the Title VI. As a result. DOE and 
the breaching states were ordered by the Court to immediately comply 
and the Court also set strict deadline, to be met. As a consequence. 
DOE ordered several .tates. including Texas, to submit plans by May of 
1983. Texas finally .ubmitted its plan, however, it is still 
inadequate and does not desegregate the Texas post-secondary institutions. 
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Once again, MALDEF objects to the May 1983 plan. The latest 
plan submitted is not in conformity with the revised criteria 
specified in the "Ingredients of Acceptable Plans to Desegregate 
State Systems of Public Higher Education" issued on February 15, 
1978 by the Department of Education. 7 The reasons for MALDEF's 
objections include: 

1. the failure to provide detailed description of the 
resources, expressed in dollars, which will fund any 
effort set out in the plan; 

2. no statewide plan for coordination, monitoring, or 
enforcement of the plan; 

3. no plan for increasing minority student access into 
graduate or professional programs; 

4. no plan for increasing minority hiring; 

5. no plan for compensatory education instruction, 
counseling or financial aid programs aimed to increase 
minority student access; 

6. a failure to upgrade institutions where large 
concentrations of Hispanic students are enrolled; 

7. the lack of sequential goals and timetables for 
Mexican American students that will remedy existing 
violations by 199C; and 

8. the lack of any plan to achieve a unitary integrated 
system of higher education at all levels by 1990 that 
will eliminate past Title VI violations. 

Therefore,, MALDEF is recommending to the Department of Education that 

the Texas plan should not be accepted and compliance proceedings 

should begin promptly pursuant to Judge Pratt's March 25, 1983 order. 



7 43 Federal Register 6658, February 15, 1978. 
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MALDEF * s objection speciried in tl above is based on the 
failure to delineate how Texas will account for spending patterns 
which will address desegregation. The objections pronounced in 
NO. 3,4,5,6, and 8 reflect the concerns for affirmative action goals 
which can be easily evaluated for compliance purposes. Objection no. 7 
addresses the concern for proper and efficient promotion of Mexican 
Americans, the major Hispanic ethnic group in Texas, throughout the 
Texas higher education school system. Lastly, in order to effectively 
coordinate and enforce the Texas plan monitoring systems and other 
means of data collection must be seriously executed. 
The Mexican American Ethnic Group 

The objection noted in no. 7 in the previous pages requires some 
clarification. MAZ.DEF strives to protect all Hispanic Americans frcm 
constitutional and civil rights violations. In doing so, MALOEF is 
aware and sensitive to the fact that the national origin suspect 
class has been overlooked in desegreation plans and compliance 
patterns by the violating state, the Department of Education and the 
Department of Justice. For example, as already mentioned before, 
the Mexican American is by far the major Hispanic ethnic group in 
Texas and most of the Southwest. *et the Texas plan as well as 
other desegregation plans do not provide for specific timetables for 
Mexican Americans. Thus, there is no assurance that adequate 
representation in higher education system such as Texas viil occur 
because a very general "Hispanic" category is utilised. This is 
true despite the fact that there exist several cases in Texas which 
hold that the Mexican American constitutes a clearly separate and 
clearly identifiable ethnic group for purposes of determining whether 
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there exists a dual system of education. The present Texas Plan 
does not adequately address this fact nor does it adequately reflect 
such distinction in its timetables and desegreation plans. With this 
in mind, misrepresentations of Mexican Americans will continue to 
occur. A good example of this type of misrepresentation already 
exists in Texas where there are more Latin American Hispanics than 
there are Mexican American Hispanics in professor positions. 
Data Collection 

Data collection 9 is an essential tool in monitoring and enforcing 
civil rights complaints. This is true especially in regards to 
monitoring and enforcing state desegregation plans in higher educa- 
tion. A close account of the initial problem can be discovered 
and properly addressed expeditiously with the accurate collection of 
data. 

However, it has long been a problem with the Department of 
Education that the data collected in the areas of higher education 
have not been reliable or extensive. In fact, the current Department 
seems tc be reluctant to initiate accurate research on Hispanics 
in higher education. In order to properly monitor and discover 
violations of Hispanic civil rights, accurate and extensive data 
is a must. Data collection is thus an important part of measuirng 



Tasby v. Estes, 342 F. Supp. 94S (1971) and U.S. v. Texas 
E ducatlcnAgency" (Austin I.S.D.), U.S.D.C. ,w.D. Tex. No. A-70-CA-80. ) . 

9 See generally, MALDEF Complaint No. 2 to the Texas plan. 
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compliance with affirmative action. However, the Department of 
Education is plagued by data problems. For example, earlier financial 
aid packaging studies conducted by the Department of Education have 



LULAC National Educational Services Centers, an 11-city Hispanic 
counseling organization, conducted a financial aid study based upon 
IRS returns and notorized parent confidential statements that an 
accurate study analyzing Hispanic student financial aid awards became 
available. The need continues for the Department of Education to 
conduct more accurate studies on Hispanics. By conducting these 
studies, not only will a better understanding of Hispanic needs be 
achieved but more importantly, accurate information will help in 
developing wiser and more efficient remedies to alleviate 
problems of discrimination against Hispanics. Therefore, MALDEF 
recommends that the Department of Education, as a part of its duty 
to provide equal access to education, conduct more comprehensive 
studies and monitoring system for the proper data collection on 
Hispanics in higher education. 
Disparity 

The disparity between the percentage of the Hispanic general 
population and the percentage of Hispanics enrolled in higher education 
is discouraging. However* more appauling is the disparity between 
Hispanic students in secondary institutions and those in post-secondary 
institutions. For example, in East Los Angeles, Ca, approximately 



See generally , Dr Michael A. Olivas, Testimony befdore the 
House Subcommitee on POstsecondary Education, Feb 4, 198 2. 



negatively effected Hispanics. 



10 



For example, it was not until 
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80 percent of. the students in secondary schools are Hisapnic, 
however,, there are only approximately 5 percent in post-secondary 
schools. In Texas, only 14.5 percent e-f Hispanic high school 
graduates enroll in traditionally white senior Texas colleges,, while 
the percentage for white students is 35. 7. 11 Again there must be 
an effort by the Department of Education to at least examine why 
these disparities exist. Similar studies are initiated by other 
departments in the government, concerning such areas as the job market 
disparities, with success. Therefore, the Department of Education should 
also study these disparities to give it more insignt on the matter. 
In this way, more rapid enforcement and desegregation may result. 
California Community Colleges 

Although there was progress in the Hispanic access to higher 
education in the late 1960'sand early 1970's, the rate of growth 
in enrollment has leveled off and is now beginning to show signs 
of actual decline. Where enrollment has increased for Hispanics, 
a closer examination reve«l* that this is due to a concentrated 
enrollment in two-year community colleges. In fact, Hispanics are 
more concentrated in two year institutions than other minority 
students and far more so than majority white students. For example, 
in Arizona and California, two of the states enrolling most Hispanics, 
over 70 percent of Hispanic freshmen and sophmores are enrolled 
in two year colleges. This overrepresentation of Hispanics is 
particuarly disturbing since few Hispanics enrolled in two 



to state 



U Judy Wetssler, the *Plan would add 5,500 minority students 
ate 'white' colleges.", The Houston Chronicle , May 12, 1983. 
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year colleges ever matriculate onto a four year degree. Moreover, 
the disproportionate number of Hispanic students in two year colleges 
translates into very low enrollments in four year colleges and 
universities. For example, Hispanic enrollment in the University 
of California is 4 . 9 percent, and that of the California State 
University System is 8.7 percent compared to an Hispanic secondary 
school enrollment approaching 22 percent. 

Not only is the high concentration of Hispanics on community 
colleges alarming, there still exist discriminatory practices within 
these community colleges which prevent Hispanics from fully utilizing 
these institutions. For example, some community colleges engage in 
contracts with labor unions and offer vocational education apprentice- 
ship classes. Yet, in California few women and minorities were allowed 
to enroll in these classes. The colleges would allow the labor 
unions to screen the students and would usually enroll only those 
students recommended by the unions. In fact, it was estimated that 
approximately 73.3 percent of the students enrolled in these 
apprenticeship classes were white males. It was not until MAXDEF 
submitted an administrative complain on April 14, 1981, that the 
Office for Civil Rights for the Department of Education attempted to 
correct the situation in California. This is true despite the fact 
that the Office for Civil Rights knew or should have known that this 
policy violated Title VI, Title IX and the Vocational Education 
Act of 1963 because the pattern of civil rights violations was 
found in 1979 Office of Civil Rights Survey Forms (OS/CR 203). 
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Additionally, although there appears to be a parallel pattern in 
Texas and Arizona, the Office for Civil Rights has not taken the 
initiative to investigate the problem. The pattern that the Office 
for Civil Rights appears to be following is that unless an organization 
such as MALDEF forces the Office for Civil Rights to take action 
against discriminatory practices in higher education, it will not 
initiate any action to alleviate such discrimination. Therefore, 
it is clearly breaching its duty to insure nondiscriminatory 
practices in higher education. Unfortunately, due to this apathy 
and lack of enforcement it is always the minority groups such as the 
Hispanics who suffer. 

The Department of Justice and Highor Education 

In the past, the Department of Justice has been instrumental 
in support and enforcement of civil rights violations. However, this 
is no longer the Case. MALDEF and othsr civil rights groups can not 
irely on DOJ as we once did before this admin; ration. In fact, 
many times we find ourselves not only litigating to enforce compliance 
against violating states, but in addition, addressing actions 
initiated by the Justice Department to prolong abuses of civil rights 
or to negatively effect desegregation plans to a point of dismantling 
hard won progress. For example, in the twenty seven (27) months of 
the present Department of Justice, not one new school desegregation 
case has been filed. Moreover, there seems to be a willingness by 
the Department of Justice to reopen cases wftlrh hsve Promoted 
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d«««9r«9«tion plane. 

One aain area of concern in highar education d«««gragation plana 
haa be«n the Department of Juatice'e wlllingneaa to accept plana 
which foatar 'Separate ?*ut Equal* education. For example, in 
Louieiana and North Carolina, tha Department aettled for lemediea 
which called for improvement* in black collegea but allowed high 
de9reea of duplication in decree programe between white and black 
achoole to reiriin. Thua, OOJ failed to follow t*e remedial principlea 
which aQdreaaed tha duplication problea that foater 'Separate but 
Equal* education ayetema noted in Gaior v. Unlveralty of Tenneaaee . 
597 r.2d 1054, cert denied , 444 U.S. IK (1979). In Ceier. the court 
found that alnce the atate of Tenneaaee, acting trough ita lagielature, 
aupported the tegregation plan of a dual white/black education ayatem, 
both achooli %/ere required to participate in the deaegregation plan. 

It ia evident that Aaalatant Attorney General Keynolda in 
hla November 19, 1981 teatl&ony haa taken vlewa on achool d«««grevacic. 
rsmediea that are diametrically oppoaed to the Supreme Court legal 
principlea in O r own v. Board of education , 349 U.S. 294 (1955), 
Creen v « Board of New Kent County . 391 U.S. 430, (196*), Swann v. 

Charlott e-Mecklenburg Board of Education . 402 U.S. 1 (1971), Keyea v. 
School District No. 1. Denva - t Colorado r 413 U.S. 189 (1973). 
Xn his teatlmony, he atateJ .at "the Department will henceforth, on 
a finding by a Court of de lure aegregation, aeek a deaegregation 
namely that emphaaia 'Freedom of Choice' plua 'aeparate but equal', 
rather than court ordered buaing.* 

l^Mary Thornton, *nkaCP officer aaks abolition of Juntice'a 
Civil Righta Diviaion, The Waahinqton Poat . May 7. X983 at A-3. 

l 3 Heanng*, Nov 19, 1981. 
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Thue. the Impact of auch a poaltlon by thu Department cf Juatice 

and the Department of education haa undoubtedly had a chilling effect 

cn Hispanic civil righta in education. Here importantly, the 

nation remains with aegregated higher education ayatema. 

Conclusion 

Congreaa. through forceful legialation. apeclflcally Title VI 
of tha Civil Right* Act of 1944 and Title IX of the Education 
Amendmente of 1972. has given the federal government tha power and 
the tool* to eliminate dlacrlmlnatlon throughout thla nation'* 
poat aacond»ry inatltutlor.a. Unfortunately* these lava have not 
and are not t^ing fully enforced. Since the paaaag* of these and 
other entl-dlacrlmination lava, efforta to enforce them have been 
alov and Inadequate. Yet 4n the Rlapanlc community there vae hope 
and a perception that* although miniaal, the federal government did 
care and vaa intereated in eliminating dlacrlmlnatlon throughout 
the higher education ayataau 

Since thla administration took office* the situation haa become 
worae. Effort* to enforce our civil rlghta lava have ceaaed and both 
the Department of Education and the Department of Juatlce ha?* adopted 
policies vhlch seek to limit and eliminate all preventive efforta 
to curtail dlacrlmlnatlon. Koreover, the Department of Justice 
In collaboration vith DOE have taXen positions and have argued 
agalnat the intereata of Minorities and Hiapanica in caaea before 
the Supre*« Court. 
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The problems of discrimination and segregation for Hispanics 
in posteecondary institutions remain. Without a vigilent and 
uniform governmental enforcement and monitoring system, this problem 
will become worse. it manifests into an unfortunate tragedy 
where equal education opportunity in highei educatin is not yet a 
reality for Hispanics. Since higher education is one of the primary 
avenues to participation in the mainstream of American society, 
Hispanics who are denied access to higher education are being denied 
their rightful place in U.S. society. Almost every study on 
Hispanics documents that their educational and economic status 
falls far below their Anglo counterparts and significant barriers 
still exist for Hispanics seeking access to higher education. 15 

Familiar reasons for lack of Hispanic access in higher education 
exist. The lack of academic preparation, financial resources, and 
geographic proximity to certain postsecondary institutions have all 
been proposed reasons. However, more accurate data collection is 
required to make proper conclusions. In addition, institutional 
cor acency regarding earlier successes has resulted in the reduction 
of concern or the slackening of efforts to alleviate the problems 
of civil rights violations in higher education. The impact of 
questions that were being raised concerning the legality of 



See generally , Texas Equal Educational Opportunity plan for 
Higher Education, sumbitted by Governor Mark White for the State of 
Texas, June 15, 1981, as amended through May 9, 1983 and the MALDEF 
report on the Los Angeles Unified School District (LAUSD) - A Comparison 
of School Finance and Facilities between Hispanic and Non-Hispanic 
Schools during Fiscal Year 1980-81* Dr. Ruben W. Espinosa (Principal 
investigator & Resarch Director,, October 1982. 
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of institutional "opportunity programs" by our enforcing government 
agencies 16 has undoubtedly had a chilling effoct on minority 
aspirations and has caused colleges and universities to mark time until 
the federal court decisions on key cases such as Grover and Adams 
finalize. More importantly,, is the often negative attitude of 
enforcing these historic civil rights cases by the very federal 
agencies which are in charge of such enforcement. 

Thus, there is a great need to increase the number of Hispanic 
students admitted,, retained and issued decrees from colleges,, especially 
in four (4) year colleges, graduate schools and doctorate programs; 
increase the number and the retention of Hispanic faculty, administrators,, 
and counselors throughout the higher education system; promote the 
enactment of procedures and mechanisms to file complaints by interested 
parties and potential plaintiffs; increase monitoring and enforce 
speedy recovery of Hispanic representation in the higher education 
system; promote and enforce effective and expeditious desegregation 
programs; promote the encouragement, funding and support of tri- 
ethnic committees to provide input to both the Department of Education 
and the respective school systems regarding developing, monitoring >nd 
enforcing desegregation plans and other timetables and systems of 
equitable Hispanic distribution; and promote the sensitivity to 
respective Hispanic ethnic groups effected by systematic segregation 
and discrimination to insure effective, proper and full enforcmeent 
of Hispanic representation. It is only in this way that the grave 
disparities which mark the Hispanics plight throughout our society will be 
eliminated in higher education. 
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Therefore, we urge the distinguished members of this joint 
subcommittee to join with MALDEF to hold the Department of Education 
and the Department of Justice accountable for providing wholehearted 
protection against civil rights violations against Hispanic, and to 
insure the promotion of equitable representation of Hispanics in all 
levels of higher education in this country. We are not only a "Nation 
at Risk", we are a nation which has already gambled away and failed to 
provide equal opportunity in higher education for it. Hispanic Americans. 
Thank you. 

Mr. Harrison [presiding]. Thank you very much. Chairman Ed- 
wards has asked me to express his regret that he is not able to be 
here, and ask the first question, which I am sure he would like to 
do to engage in a dialog. 

As you have heard, the bells have gone off, and I will have to 
excuse myself for a few minutes. However, the counsel to both com- 
mittees are with us. I will recognize Mr. Blakey first on behalf of 
the Subcommittee on Poetsecondary Education. 

Mr. Blakey. I was struck by your comment, Elliott. The court 
orders aren't working and what we need, at least, is an attempt on 
the part of the administrative enforcement in order to kind of right 
the ship and move things on. 

I was wondering whether the other witnesses share that view- 
point, and if you do, any specific comments that you would like to 
make and then come back to Elliott at the end and see if he has 
anything he wants to say. 

Margaret, why don't you go ahead? 

Ms. Kohn. I agree that the Department of Education's enforce- 
ment has been lacking even with a court order. It is distressing 
that the advocacy organizations have to keep going back to court 
and seeking additional relief when we think that the agency could 
do the job if it really wanted to. 

In fact, I testified to that effect, that there were good staff on- 
board and that they did know how to do the job if they so chose, 
last fall. 

We would appreciate anything that the committees can do to 
help the Department really come through with enforcement. Right 
now what we see is all this sort of wholesale conciliation. 

I think the example that Antonia described in California is one 
in which MALDEF and several of the other advocacy organizations 
were really pushing the Department of Education to do this. 

The result, I think, is a good result, but it only happened because 
the civil rights community pressured the Department and was 
there watching all that they were doing in the course of their en- 
forcement activities. 

Mr. Blakey. Thank you, Ms. Kohn. Ms. Hernandez. 

Ms Hernandez. I think what we have at the present time is 
that the advocacy groups not only have to monitor the States, but 
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we have to monitor the Federal Government. The difficulty and the 
frustration is that the congressional statutes are there. 

In most instances, the court rulings are there. What we find our- 
selves up against is a Federal agency that totally refuses to under- 
take the congressional mandate given to it. As Margaret pointed 
out, we also believe that there are staffs within the Department, 
whether it be attorneys in the Department of Justice or Education, 
who are capable, who are experts, but they are being prevented 
from doing their jobs. 

I really, at this point in time, am at a loss to recommend specific 
action. 

Mr. Blakey. Thank you. Judge Robrahn, did you want to com- 
ment? 

Judge Robrahn. Yes. The Adams case, the order does include 
section 504. I just think that if there was strong indication, aggres- 
sive indication on the part of the Office of Civil Rights that the 
civil rights laws were going to be enforced in our colleges and uni- 
versities, then let it be known. 

If not, then funds would be withheld. Maybe what we need is a 
withholding of funds from some universities. But in one case that 
was held moot. 

It went to the Supreme Court. It involved 504. Texas University 
was quibbling over the cost of $1,500 when they receive $40 million 
in Federal financial assistance. 

Mr. Blakey. Thank you very much. I was wondering, in your 
comment, Mr. Lichtman, whether or not you feel, probably not 
having had the opportunity to read the opinion from yesterday's 
case, whether or not that is, in part, going to strengthen you in 
your effort in terms of administrative enforcement as opposed to 
opposite remedy, other kinds of remedies. 

Mr. Lichtman. I haven't read the opinion, but from the newspa- 
per reports, it seems to be the strongest rebuke of the administra- 
tion's effort to back off well-settled principles. It certainly will be, 
in terms of the spirit, if not directly applicable, it will be helpful to 
give further sustenance to those who are seeking to enforce the 
statute strictly. 

I would like to add to your first question the thought that the 
problem is really a lack of credibility on the part of the Office for 
Civil Rights. 

We have had over the years continuing statements by the agency 
to these State systems of higher education, speaking in that con- 
text, that there will be enforcement proceedings if such-and-such 
happens. 

There will be a possible cutoff of funds. With one exception, over 
13 years it has never happened. These statements are simply no 
longer believed by the States. 

Until we have some credibility, we are not going to get compli- 
ance. 

Mr. Blakey. Thank you very much. Ms. Davis? 

Ms Davis Thank you. Ms. Kohn, you mentioned that the March 
15 memorandum from Mr Reynolds to Secretary Bell is not 
present Department of Education policy. Do you know that as a 
result of some correspondence between Secretary Bell and outside 
groups? 
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Ms. Kohn. No. I have spoken with various staff members in the 
department to ask whether the memorandum has been circulated 
as established policy, and those individuals have told me that it has 
not been. 

I would certainly like— if there were such correspondence that 
Secretary Bell was not going to take that advice, I would certainly 
like to see it because I fear that the department might begin to 
adopt those policies, whether or not they are formally stated as the 
policies of the department. 

Ms. Davis. When Mr. Reynolds testified before the subcommit- 
tees, at page 10 of his testimony he stated that the assurance of 
compliance regulation "is no longer construed as having applica- 
tion to an institution as a whole." 

I wonder if you might comment on the accuracy of this and the 
effect this will have on enforcement by the Department. 

Ms. Kohn. I believe that he is accurate in stating that the de- 
partment has applied the assurance in a different manner. I don't 
think that it is appropriate for the assurance to be so limited. 

I don't think that that is required by law. The Department has 
the ability to enforce the law both with respect to a recipient's fail- 
ure to abide by the contract that it makes with the Government in 
the form of the assurance, but also under the statute separate and 
apart from that assurance, the Department of Education has the 
obligation to enforce title IX and prevent recipients from using 
funds for discriminatory purposes whether or not there is an assur- 
ance that has been executed. 

So I think that the department's authority to enforce will not be 
restricted by that, but it will give the recipients some impression 
that they have limited responsibilities when, in fact, they should be 
working to implement title IX and title VI and section 504 
throughout their institutions when they receive Federal funds. 

Ms. Davis. One more question I have for you, Ms. Kohn, is can 
you articulate what the Government's position was in Grove City 
in the third circuit? Are we to assume that that is going to be the 
position that we will take in the Supreme Court? 

Ms. Kohn. I wish we were to assume that, but I have no reason 
to make that assumption. I have not been able to secure any 
formal or official assurance that the Government will continue to 
argue that the term "program or activity" should be one that is 
broadly construed so that an institution such as Grove City which 
receives Federal funds only in the form of Pell grants will be cov- 
ered as a whole institution as a result of that Federal funding, 
rather than just having its Federal financial aid program under 
the obligations of title IX. 

In the third circuit the Department of Education argued that 
Grove City College was a recipient, even though it didn t directly 
receive funds. It also argued that Pell grants made the university a 
recipient. 

Certainly in oral arguments, they stated that a broad interpreta- 
tion of "program or activity" was appropriate. As I said earlier, we 
have no assurance at this point that the Government is going to 
continue that position. 

Indeed, in Grovg City College, the Government made efforts to 
settle the case before the third circuit heard argument, and indeed, 



ERLC 



"429 



424 



the briefs from the Government were delayed a full year while con- 
sideration was given to what position the Government ought to 
take. 

So at the moment we are waiting to see what the Government 
will do in the Supreme Court in that case. 

Mr. Kiko. I have a question first for Margaret Kohn. On page 17 
of your testimony you stated that the OCR does not perform ade- 
quate monitoring of implementation efforts by recipients. 

You list concerns violated, identified at Western Michigan Uni- 
versity. You also note that our contacts at the university report 
that numerous provisions of the plan have not been implemented 
and they see no visible sign of OCR's monitoring. 

What type of contacts are you talking about at the university? 

Ms. Kohn. We talked to individuals who work in the athletic 
program there and are familiar with the corrective action plan, as 
well as the actual activity level and what is going on in the depart- 
ment. So they are front-line people who are working in athletics in 
the university and know whether or not, for example, there has 
been a redistribution of locker room facilities so that the women 
students have an equitable division of those resources. 

Mr. Kiko. In response to that, I have got several letters here 
from Western Michigan University and the Office of Civil Rights 
where it seems to indicate that the Office of Civil Rights is moni- 
toring Western Michigan University. 

I have a letter here dated January 26 to Damian White, /assist- 
ant Affirmative Action Office, from Christine Hoyles, subject, "Re- 
sponse to the Office of Civil Rights, Department of Education," and 
I have several pieces of correspondence from Frances O'Shea, Di- 
rector, Postsecondary Education Division of the Office of Civil 
Rights. 

Have you seen any of this correspondence? 

Ms. Kohn. I have not. One of the things that we have attempted 
to do with the Department is meet with them and find out what is 
going on at Western Michigan. 

I met with Joan Standlee and Ken Mines from the Chicago 
office, I believe it was in early March, possibly in February, and 
asked is anything happening, are there documents, what has been 
going on. 

I have never been given these letters. They have not been de- 
scribed to me. 

We submitted an analysis of the letter of findirj in January to 
the Department. We have had no response. 

My understanding is that there is some dispute in the agency as 
to whether or not the response is to come from the Chicago office 
or the Washington office. It gets shunted back and forth. 

I would be delighted to see the correspondence. If, in fact, there 
is monitoring going on, I would be very pleased. 

Mr Kiko. I think Mr. Sensenbrenner would like to have this cor- 
respondence inserted in the record if that would be OK. I can give 
you a copy of that. 

Ms. Kohn. Thank you very much. I would appreciate that. 

Mr. Harrison. That will be done. 

[The letters follow ) 
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UNITED STATES DEPARTMENT OF 

orr»CC ton Civn. r»ckt5-mcc»On v 

CmiCaCO. K.UnOi5 »0»0« 

Auguat 20, 1982 



EOUCATION ^^thi^-y /tj Hf.^ / 
>n v —-a 



Or John T. Bernhard 
President 

Western Michigan University 
Kilmaioo, Michigan 49008 



De ar Dr. Bernhardt 



Re: OCR #05720424 



By * letter dited November 19. 1981. the Office for Civil Rights (OCR) of 
the Department of Education (formerly of the Department of Health, Education 
*nd Welfare) informed you thit Western Michigan University had been selected 
for j Title LX toopliance teviev addressing its i n t e rc ol legi * t e athletics 
prograo The letter explained that the review would include an investigation 
of the compljint ( 0037 204 24 ) filed with the Office in 1972 supplemented 
in 1974 alleging that Western Michigan University d i sc r imi n* t e i on the 
basis of sex in its intercollegiate athletic program. The complaint 
alleged that the University discriminates against feeale athletes is the 
total athletic program. This complaint had been previously investigated 
by OCR, however, final d e t e rtai na t ion was delayed pending development of 
OCR*s policy interpretation. 

On April 26 and 2 7 , 1982 *™* 't*in on May 7 , 1982 representatives of the 
Office for Civil Rights sc t with members of your^staff to discuss informally 
the proposed findings of our investigation and to identify any plans the 
University cay already be implementing which would correct the inequities ^ 
that were found. * * \ 

OCR has now cooplcted its review, including an evaluation of the plans 
the University is itapl e mc nt i ng , and has found that Western Michigan University 
is in compliance with Title IX m the a\.ard of atHetlc financial assistance 
end in the operation of the other program areas in its intercollegiate 
athletics prograa This letter and the enclosed Statement of Fiodings 
explain the bases for our fiodings. 

We appreciate the cooperation that you and your staff extended to our 
investigators during the on-site investigation and throughout the course 
of the review We are particularly grateful to Mr, Daoon White, Assistant 
Affirmative Action Officer, and Mr Chauncey Brino, Assistant Vice President 
for Covernaent Relations, \.ho coordinated our oo-site visit and who have 
responded promptly to our cany requests for clarification and additional 
i •» forma t ion. 
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Page 2- Or. John T. Bernhard 

A. a recipient of Federal financial assistance administered by the Department 
of Education, Weitern Michigan University U required to comply with the 
provisions of Section 901 (a) oi Title IX of the Education Amendment, of 
1972, 20 U.S.C. 1681 eje le^. , (hereinafter cited as Title DC), which 
prohibits discrimination against persons because of their iCX by educational 
institutions which receive Federal financial a<isis:ance. Additionally 
Western Michigan University i, subject to the provisions of HEW', implementim 

^? IU ;, t i 0n, J f ° r TUlC IX : 34 m ? * rC 106 ' effective on July 

21, 1975 and were republished by the Education Department on May 9, 1980. 

The Title IX regulation (copy enclosed) ,ct. forth specific requirement. 
rt, * rd ^ , l " tC "°! 1 v ,late • thlcC "»- Athletic scholarship, .re addressed 
at 34 CFR 106.37 ( c ). The general prohibition of discrimination on the 
ba.is of sex in intercollegiate athletic program, ii addressed at 34 CFR 
1 06 .41. 

Because the Title IX regulation establishes .ep.r.te legal .t.nd.rd. for 
the provision of equal athletic opportunity in program area, other than 
financial assistance , OCR has. assessed compliance with the two section, 
of the regulation individually. As a «.n. of ...e..ing compliance, we 
have followed the direction, provided in the Policy Interpretation issued 
by the Department of Health, Education, and Welfare on December 11 
1979. 44 Fed. Rej. 71413 et sec^ (1979). A copy i. enclo.ed for your 
information. ' 

In assessing compliance with H06.37, OCR considered 1) whether the 
total amount of athletic scholarship aid available to n .le and female 
athletes was substantially proportionate to their rate, of participation 
in intercollegiate athletic.;, and 2) whether different type, of grant 
and non-grant non-athletic a».i.tance were proportionately available to 
male and female athlete.. 

We assessed complisnce with 34 CFR 106.41 (c) by reviewing the overall 
intercol egiate athletic program. W c reviewed *he ten factor. 'l i. ted in v 
the regulation plu. the recruitment of .tudent athlete, and the provision 
of support services. (Aj explained in the Policy Interpretation, the 
regulation authorize. OCR to consider factors other than those U.ted in 
the regulation. ) 

In each program area we examined whether the availability, quality and 
kind* of benefits, opportunitie. and treatment provided were equivalent 
for both .exes Equivalent is defined as equal or equal in effect It 
is important to note that we compared the men's program and the women's 
program on an overall basis, rather than on a sport-by-sport basis that 
would pair, for example, men's basketball and women's basketball. Where 
disparities were noted, we considered whether the differences were negligible 
Where the disparities were not negligible, we determined whether they 
were the result of nondiscriminatory factors Finally, we determined 
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Page 3 - Dr John T. Berohard * . 

whether disparities resulted in che denial of equal opportunity Co male 

or female athletes because Che disparities collectively were of a subscancial 

and unjustified nature or because che disparicies in individual program 

areas were subscancial enough in and of themselves Co deny equalicy of y 
aChlecic opportunicy. We recogmxe chaC our analysis of each program 
area is decailed. However, this level of analysis is necessary Co arrive 
ac Che overall determinations as described above. 

The regulacion ac 34 CFR 106.41 (c) provides ChaC "unequal aggregaCe 
expendicures for members of each sex or unequal expenditures for male 
and female Ceams if a recipienC operaCes or sponsors separaCe Ceams will 
noc conscicuce noncompliance wich chia section, buC che AssisCanC Secretary 
may consider che failure Co provide necessary funds for Ceams for one 
sex in assessing equalicy of opporCunicy for coembera of each sex." Where 
appropriate, we have considered che level of funding for men's and women's 
programs in assessing che equivalence of benefits and opportunities. 

SUMMARY OF FINDINGS : 

Athletic financial Assistance. 

tn 1979-80 che UniversiCy awarded 79 2Z of all. aChlecic financial aid Co 
caale achleces and 20 8Z Co women, while men comprised 71. 6Z of all achleces 
and women 28 4Z This award of aid was noc substanC ial ly proportionate 
and Chis disparity was sigmficanC Additionally, chere was still a . 
subscancial disparity when Che higher ouC-of-sCate tuition was considered. 
However, in 1980-81 che University awarded 77. 4Z of the tota.1 athletic 
aid Co the 73. 3Z of male participants and 22. 6Z of che total aid Co che 
26 71 of participants who were female. This time, when che out-of-sCate 
Cuicion was taken into consider ac ion , subscancial proportionally resulced. 
Thus, che amount of athletic aid awarded Co male and female participants 
was subsCancially proporCionate Co cheir races of parCX.cipaCX.on in inter- 
col legiaCe aChlecics. OCR also found Chat the amounCs of non-*ChleC ic " 
grants and non-granc monies awarded were proporcional Therefore, based * 
on our analysis, OCR concludes ChaC che UniversiCy did provide reasonable 
opporCunities Co male and female aChletes in che award of financial 
assistance m the year 1980-81 and finds che UniversiCy in compliance 
wich 34 CFR 1C 6 37 (c) of :he Tide IX re.gulaCion. 

Ocher Program Areas 

OCR finds ChaC WesCern Michigan Unx.versiCv is providing equivalent benefits, 
treatment, service and opportunities to all athletes in the areas of. 
1) provision of equipment and supplies,, 2) scheduling of games and practices,* 
3) opportunity to receive tutoring and compensation of tutors, O medical 
and training facilities and services, > and 5) provision of support services. 
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In 1980-81 equivalent benefit., tre.Cment, service and oppor tuni tie. 
HIV" pr ? v * ded io the ^- 1) travel .nd per diet.; 2) 

4) nousln. L Pr d°r ,l °% ° C .!^^ r ZOOat ' P !* Ctice " d ^P^itive f.cilitie,;, 
4 housing and dining f.ci Utic, .nd service.;- 5) publicity;. 6) recruitment 
of student .thlete., .nd 7) .ccoomodation of student interest. „d abilities 
OCR concluded th.t the.e di.p.rities collectively v ere substantial .nd 
deny equality of opportunity. However, Western Michigan Univer.ity .t 
present, is implementing plan, which will remedy the disp.ritie. wUhio 
. rea.on.ble period of tin*. Therefore, we find the Univer.ity to be in 
compliance with 34 CFK 106.41 ( c ). 

Enclosed i. . St.tem^nt of Finding, which provide, . .ore complete de.cnption 
of the gener.l b.ckground, .cope .nd method of investigation of the 
HIT' l ) '"J" Ch V^ Cu * 1 filing, of the investigation .nd describe, 
f b " e !^r che p c o ncl V' lon «-. ™< "port i. divided into three princip.l 
P.rts. Athletic Financial Assistance, Other Program Are*,, aod Elective 
Accommodation of Student Interests .nd Abilitie.. 

This letter of finding, ,ddr'es,e. only the'i.sue. li,c«d above . nd $houU 
not be interpreted ., . deten.in.tion of Western Michig.n Univer.ity 1 , 
compliance or noncompliance with Title IX in .ny other re,pect It 
should be emphasised th.t the finding, .nd conclusion, in this letter 
.nd the attached Statement of Finding, .re b.,ed on the currently applicable 
provision, of the Title IX implementing regul.tion, .nd the Policy Inter- 
pretation described .bove. 

The Freedom of Inform.tion Act require, th.t the Office for* Civil Right. 
rele..e this letter .nd other information .bout thi. c.se upon request 
by the public. In the event th.t OCR receive. ,uch . request, we will 
protect inform.tion th.t identifies individu.l. or th.t m.y constitute 
an invasion of pnv.cy .nd will inform the University if we .re compelled 
to rele.se information. 

Than* you again for your cooper. tion. We congrstul.te Western Michig.n 
University for excellence in achieves of compli.nce with Title IX in 
the . v .rd of athUcic fin.nci.l .ssist.nce v/ e are ple.sed th.t the 
University i, implementing pl.ns for the intercollegiate .thletic program 
"hich will ensure continuing coopli.nce XD the other .re.s. If you h.ve 
further questions, ple.se do not hesitste to c.ll me or Dr. M.ry Fr.nces 
0 Shea, Director, Pos t secondary Education Division, at 312/353-3865 

Sincerely, 

Kenneth A. Mine. 
Region.! Director 
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Mr. Kiko. I have a question for Mr. Robrahn. In your testimony 
you noted that technical assistance funding under section 504 has 
been discontinued. What type of technical assistance are you talk- 
ing about? Are you talking about all technical assistance? 

Judge Robrahn. I am talking about formal programs of training 
of recipients of Federal financial assistance in what their responsi- 
bilities were under the law, and also the kind of technical assist- 
ance that would come from the Office for Civil Rights itself as a 
result of letters or phone calls and so on. 

Mr. Kiko. I have some figures here that Mr. Singleton made a 
statement before the Senate Appropriations Committee stating 
that for fiscal year 1984, they were going to be allocating $618,000 
in technical assistance and for fiscal year 1983, total section 504 
technical assistance was $515,000. 

He states that they are going to be doing more in-house technical 
assistance because the technical assistance that has been offered by 
outside contractors has been spotty. Do you have any comment to 
that? 

Judge Robrahn. Originally, the amount of money that was pro- 
vided by the Congress for technical assistance in training programs 
was around $8 or $9 million. So the amount that they are now talk- 
ing about is a small fraction of what was originally felt necessary. 

Mr. Kiko. I have no further questions. 

Mr. Harrison. Thank you very much. 

If there are no further questions, I think it remains for me to 
thank you all for coming and sharing your information with us. It 
has been a pleasure to have you here. 

This hearing is adjourned. 

[Whereupon, at 11:25 a.m., the subcommittees adjourned subject 
to the call of the Chair.) 
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